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CASES 
ARGUED AND DETERMINED 


Supreme Courtot the State of Geargia, 


AT MILLEDGEVILLE, 


MAY TERM, 1861. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, } soon. 
CHARLES J. JENKINS, 





BENJAMIN F, CHAMBERLAIN, plaintiff in error, vs. Ep- 
WARD T. SHEFTALL, defendant in error. 


A new trial will not be granted on the ground that the verdict is against 
the evidence, or the weight of the evidence, if there be evidence . 
enough to justify the finding. 


Complaint, in Laurens Superior Court. Tried before 
Judge HANSELL, at April Term, 1860. 


This was an action brought by Benjamin F. Chamberlain 
against Edward T. Sheftall, to recover the amount of four 
promissory notes for $50 00 each, dated 6th of February, 
1857, due the 25th of December, 1857, with interest from 
date, and payable to the plaintiff. 

To this action the defendant pleaded that the consideration 
of the notes sued on had failed. 
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From the evidence on the trial of the case in the Court 
below, it appeared, that Chamberlain sold to Sheftall a pair 
of chestnut sorrel ponies, warranting them, in writing, to be 
sound, for which Sheftall paid him in cash $200 00, and 
executed the notes sued on. 

In behalf of the defendant it was shown by the evidence, 
that the horses were in possession of plaintiff in Irwinton, the 
[st of February, 1857, and that two witnesses then saw and 
examined the ponies, the smaller of which they considered 
unsound ; that at the time of the sale the smaller horse was 
unsound, according to the positive statement of one witness, 
who so stated at the time, and by one other witness who 
stated that he had the string halt; that in April or May, 
1857, the smaller horse was sick once in Thomasville, and 
feeble for some time, and was deemed by a livery-stable 
keeper who had him in charge, unsound, and that at that time 
$300 00 was a fair price for both horses; that a livery-stable 
keeper in Florida had charge of the horses five or six weeks, 
during which time the smaller horse was sick twice, and 
was considered by the livery-stable keeper unsound and 
worthless in June or July, 1857 ; that in the winter of 1857 
or spring of 1858, the smaller horse died of some internal 
disease, and not from neglect or over use. 

In behalf of the plaintiff it appeared, from the testimony 
of several witnesses who was familiar with the horses, from 
the-year 1854, and who saw them rode and driven, and who 
often rode after them, that the horses were uniformly sound, 
and healthy up to the time of the trade, so far as the wit- 
nesses knew, and that if anything was the matter with the 
horses the witness did not know it. One of the plaintiff’s 
witnesses testified that the smaller horse was slightly string- 
halted on the day and at the time of the trade. 

Upon this testimony the jury returned a verdict for the 
defendant. 

Counsel for the plaintiff then moved for a new trial, on 
the ground that the verdict was contrary to law and evidence. 

The Court refused the new trial, and that refusal is the 
error complained of. 
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J. R. CocHRAN, for plaintiff in error. 
C. B. Cos, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


The only question in this case is, whether the verdict was 
against the evidence. We think that it was not. The issue 
was as to the soundness of one of two horses sold and war- 
ranted by the plaintiff to the defendant, and for which the 
notes sued upon were given as part payment. One wit- - 
ness, who was present at the sale, testifies that the horse was 
then unsound; two others, who saw the horse a few days 
before the sale, stated that it was then diseased; others, 
that it was subsequently unsound, and died of disease in the 
winter of 1857 or spring of 1858, in the possession of defend- 
ant. One of them says the horse was worthless. This was 
sufficient evidence to support the verdict, and when that is 
the case this Court will not disturb it, although the evidence 
be conflicting, unless the verdict should be strongly and 
decidedly against the weight of the evidence, and we do not 
think that it is so in this case, although it is sufficiently 
strong to have sustained the verdict had it been for the plain- 
tiff rather than for the defendant. 

Let the judgment be affirmed. 





Witu1AM Taytor, plaintiff in error, vs. SAMUEL GRIS- 
WOLD, defendant in error. 


In a writ by the vendor of a warranted article, it is competent for the 
purchaser in all cases to prove a breach of the warranty in reduction 
of the damages, and the sum to be recovered for the price of the arti- ‘ 
cle will be reduced by so much as the article is diminished in value by 
the non-compliance with the warranty. 


Complaint, in Wilkinson Superior Court. Tried before 
Judge Harris, at the October Term, 1860. 
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This was an action brought by Samuel Griswold against 
William Taylor, to recover the sum due on the following 
agreement, to-wit: 

“Received of Samuel Griswold, Griswoldville, Georgia, 
one forty-saw cotton gin, for which I promise to pay $80 00 
by the 1st day of January, 1858. The gin warranted to 
perform well, with good usage and proper attention. 

“WILLIAM TAYLOR. 

“ October 14th, 1857.” 


The defendant pleaded a total and partial failure of the 
consideration of the agreement sued on, resulting from a 
failure of the gin to perform as warranted. 

On the trial of the case in the Court below, the plaintiff 
introduced the agreement sued on, and closed. 

In behalf of the defendant, it appeared from the evidence, 
that the gin was not a good gin; that in November, 1857, 
five bales of cotton were ginned upon it, and the cotton was 
so cut up or knapped in ginning as to injure the sale of it 
one cent in the pound, and that the five bales thus injured 
weighed, in the aggregate, two thousand pounds. 

When the testimony had closed, the counsel for defendant 
requested the presiding Judge to charge the jury: “That 
the principles of law enunciated in the case of Wright vs. 
Findley, decided by the Supreme Court of Georgia, and 
reported in the 21st volume, page 59, of the Georgia Re- 
ports, were applicable to this case,” which the Judge refused 
to charge, but charged the jury: 

“That they must be satisfied, from the evidence, that 
Taylor, upon the trial of the gin to see whether it performed 
well, upon its failure to satisfy him, did, in a reasonable 
time thereafter, notified the plaintiff of the fact, or tendered 
the gin back; that unless one or the other was done by 
Taylor, he can not avail himself of his pleas in this case; 
and the plaintiff is entitled to récover the amount of the 
written instrument sued on.” ? 

The jury returned a verdict for the plaintiff for $80 00, 
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with interest and cost, and counsel for defendant, moved for 
a new trial on the grounds: 

1, Because the Court erred in charging, and refusing to 
charge as before stated. 

2. Because the Court erred in deciding, that neither the 
plea of total, or partial failure of consideration, or breach of 
warranty could avail the defendant in this case, unless the 
plaintiff was notified of the failure, or breach of warranty, 
within a reasonable time, and defendant had offered to res- 
cind the contract, by returning the article, and that it was 
upon the defendant to show the notice or offer to rescind 
before his pleas could avail him. 

The presiding Judge refused the new trial, and that refusal 
is the alleged error. 


N. A. CARSWELL, for plaintiff in error. 
E. CuMMING, contra. 
By the Court.—Lyon, J., delivering the opinion. 


Where the vendor of a warranted article, whether it be a 
specific chattel or not, sues for the price or value, it is compe- 
tent for the purchaser, in all cases, to prove the breach of 
the warranty in the reduction of the damages, and the sum 
to be recovered for the price of the article will be reduced 
by so much as the article is diminished in value by the non- 
compliance with the warranty. Wright vs. Findley, 21 Ga. 
R., 68, and cases there cited. The charge of the Court below 
being in conflict with this principle, was erroneous, 

The Court below was evidently misled by the apparent 
similarity between this case and that of Griswold vs. Scott, 
13 Ga. R., 210. Upon a careful consideration of that case 
it will be seen, that the principles controlling the two cases 
are entirely different. The sale in Griswold vs. Scott was a 
qualified or conditional one, depending upon the gin’s per- 
forming well, upon trial by the vendee. The rule in such 
case is as stated by the Court in that case, that the vendee 
upon trial, within a reasonable time, of the thing sold, must 
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Virgin and another vs. Land, tenant. 





give notice, or offer to return the article to the vendor, 
otherwise he will be held concluded to the sale. Chitty on 
Con., 460, 461 ; Adams vs. Richards, 2 H. Blk., 573. 

The case before the Court is one of common sale with 
warranty, in which, in case of a breach of warranty, the 
vendee may keep the article warranted, and in that event 
“the price will be reduced by so much as the thing is dimin- 
ished in value by the non-compliance with the warranty, 
or he may return the goods without delay. This will bea 
rescinding of the sale, and: he may sue for the price, if he 
has paid it, or defend against an action for the price, if one 
be brought by the seller.” 1 Pars. on Con., 474. 

Let the judgment be reversed. 





JoHN Dor, ex dem., JONATHAN A. VirGIN and another, 
plaintiffs in error, vs. RicHARD Rog, casual ejector, and 
CALVIN LAND, tenant, etc., defendants in error. 


1. In 1847 a claimant entered upon a lot of land, cleared four or five 
acres, and planted it in peas, and built a corn crib—the next year he 
planted it in corn—he neither lived on or cultivated the land until in 
the fall of 1852, although he had some plows in the crib: Held, that 
this was not such a continuous possession as to constitute a statutory 
title. 

2. Intention to continue possession of land, can only be demonstrated 
by acts which are open and notorious—they are not proven by secret 
or avowed purposes of the claimant. 


Ejectment, in Wilcox Superior Court. Tried before Judge 
ALEXANDER A. ALLEN, at October Term, 1860. 


This was an action instituted in the name of John Doe on 
the several demises of Jonathan A. Virgin and Robert Fin- 
ley, against Richard Roe, casual ejector, and Calvin Land, 
tenant in possession, for the recovery of lot of land No. 107, 
in the Ist district of Wilcox county. 

On the trial, the plaintiff proved that the land was loca- 
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ted in said county, and that Calvin Land was in possession 
of the same when the suit was commenced. 

He also introduced the grant from the State to Jonathan 
A. Virgin, for said lot, dated 23d of May, 1842; also, a 
deed from Virgin to Robert Finley, dated 29th November, 
1853, and recorded 5th July, 1854, and rested his case. 

The defendant then introduced a deed from the sheriff of 
Irwin county to Samuel Young, for the land in dispute, 
which recited a sale of the same as the property of Thomas 
Marshall, under a fi. fa. in favor of John M. Warren vs. 
said Marshall. This deed was dated in September, 1846. 
He also introduced a deed from said Young to himself, dated 
in Felruary, 1847, and recorded in 1858. 

The defendant also proved, that very soon after he bought 
the land he went upon it, cleared and fenced four or five acres, 
and planted it in peas, and built a corn crib; that the next 
year he planted the cleared land in corn, and claimed the 
land as his own, and exercised acts of ownership over it, but 
that in 1851 and part of 1852, he neither lived on it or cul- 
tivated it, although he kept some plows in the crib part of 
the time; that in the fall of 1852 the defendant was married, 
and then built a house on the lot, and occupied it from that 
time up to the time of the trial; that prior to his marriage 
he lived with his father, and only cultivated the premises for 
two years prior to that time. 

When the testimony and argument had closed, the pré- 
siding Judge, at the request of counsel for the plaintiff, 
charged the jury, “that to make defendant’s title good under 
the Statute of Limitations, (which he had pleaded,) he must 
have been in the peaceable, quiet, uninterrupted, adverse and 
continuous possession of the land for seven years, under color 
of title, and that if he had abandoned the possession for any 
time during the seven years, that his title under the Statute 
of Limitations would not be good, and that his seven years 
did not begin to run until he re-took possession.” The 
Court added to this charge, “that if the defendant entered 
upon the premises, upon the color of title, built a house and 
cleared land; if he did not intend to abandon it, although 














SUPREME COURT OF GEORGIA. 


Virgin and another vs. Land, tenant. 


574. 











he may not actually have occupied the premises, and cultiya. 
ted the cleared land, his possession was still continuous, and 
intention was to be ascertained from all the facts of the case, 
The jury found for the defendant, and counsel for plaintiff 
seeks a reversal of the judgment, on the ground of alleged 
error, in the Court, in adding to his charge as aforesaid, 


C. B. Cos, for plaintiff in error. 
ScARBOROUGH, contra, 
By the Court.—LuMPKIy, J., delivering the opinion. 


Calvin Land went into possession of this tract of land, 
under color of title, being a deed from Samuel Young to 
himself, in February, 1847. That year he cleared four or 
five acres, fenced it and sowed it in peas; the next year 
he planted it in corn, and built a crib. In 1849, 1850, 1851, 
and till the fall of 1852, the defendant did not cultivate the 
land, though he had sume plows in the corn crib a part of 
that time. 

He never, during this time, resided on the land, but lived 
with his father, being a single man. In the fall of 1852 he 
married, built a house, and moved on the land. We hold 
that this was not such a continuous possession of the land as 
to constitute a statutory title. For about one-half of the 
seven years he was not in the occupancy of the premises. 
And probably his marriage, at the end of that time, deter- 
mined him to resume the possession of the land, which other- 
wise he would have abandoned altogether. Intention to 
continue the possession of the land can only be demonstrated 
by the acts, which are open and notorious. They are not to 
be proven by the secret or avowed purposes of the claimant. 

These, unattended with notorious acts, amount to nothing; 
but here no such intention, even, was proven. We think the 
Judge should have given the charge asked, without qualifi- 
cation, and that the undisputed facts in this case do not 
amount, in law, to adverse possession. 

Let the judgment be reversed. 
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Wikis Lyncg, plaintiff in error, vs. Susan LivEty, and 
another, defendants in error. 


1. Upon a question of the solvency or insolvency of an intestate’s 
estate, the return of the quantity, kind and value of his taxable prop- 
erty, made by him, in the year of his death, to the Receiver of Tax 
Returns, is competent and admissible evidence. 

2. The verdict of a jury, upon an issue of fact fairly submitted to them, 
wherein evidence was adduced on both sides, and no error of law com- 
plained of, will not be disturbed, especially when the Judge who tried 
the case is satisfied with the finding. 

3. Where the application of a widow, for administration on the estate of 
her deceased husband, is caveated on the ground that the estate is 
insolvent, and the insolvency depends upon the solvency of divers 
debtors of the intestate, or upon the validity of the intestate’s title to 
property held by him at the time of his death, but claimed by strangers, 
or upon the validity of disputed claims against his estate, or upon 
like doubtful questions, insolvency should not be recognized as a suf- 
ficient ground of caveat against the claim of the widow, and heir-at- 
law, to the administration. 

4, In a contest for the administration of an estate, between the widow 
and sole heir-at-law, and a creditor of the intestate, whose debt is dis- 
puted, or who sets up a claim to property of which the intestate died 
seized, and a fortiorari, where he claims in both characters, the 
widow will be preferred, notwithstanding the alleged insolvency of the 
estate. 

5. If the widow of an intestate, seeking the administration of her hus- 
band’s estate, join with herself in the application, one of acknowl- 
edged probity and capacity, having no personal interest in the estate, 
but representing a portion of the creditors, they jointly will be pre- 
ferred to a creditor having a large claim and sustained by other credi- 
tors, whether the estate be solvent or insolvent. 


Application for administration and caveat thereto. Tried 
before the Hon. Iverson L. Harris, at the March Term, 
1861, of Putnam Superior Court. 


In this case Susan Lively, the widow and sole heir of her 
deceased husband, applied to the Ordinary of Putnam county 
for letters of administration on his estate. She joined an 
attorney at law, of ability and good character, (who repre- 
sented a portion of the creditors of the deceased,) with her 
in the application. 

The application was caveated by a brother of the deceased 
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on the ground, that he was a large creditor of the estate, and 
that the same being insufficient to discharge the debts out- 
standing against it, the applicant had no interest in the 
estate, and that therefore he, the caveator, was entitled, in 
law, to the administration in preference to the applicant. 

The Ordinary ruled against the caveat, and granted letters 
of administration to the widow and her associate applicant, 
From this decision the caveator appealed to the Superior 
Court, and the trial resulted in an affirmance of the judg- 
ment of the Ordinary. 

The caveator now prosecutes this writ of error to reverse 
that judgment. 

The opinion of the Court, as pronounced by Mr. Justice 
Jenkins, contains all the facts necessary to a clear under- 
standing of the questions made and adjudicated in the case, 
and therefore the Reporter deems a further statement un- 
necessary . 





, for plaintiff in error. 





, for defendant in error. 
By the Court.—JENK1ns, J., delivering the opinion. 


This was a contest for the administration of an intestate’s 
estate, between his widow (who under our statute of distri- 
butions was his sole heir-at-law, there being no surviving 
child,) and an attorney at law, representing certain creditors 
of the intestate, applying jointly for the administration, and 
a brother of the intestate, who is a large creditor, and caveats 
the claim of the widow ‘for letters of administration, on the 
ground that the estate is insolvent, and she therefore not 
interested in it. 

The fact of the insolvency of the estate was ‘contested on 
the trial of the case in the Superior Court on appeal from the 
Court of Ordinary. The jury in the Superior Court found 
for the applicants, sustaining the judgment of the Court of 
Ordinary. The caveator moved for a new trial on several 
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grounds, which motion was refused, and he excepts on each 
ground. 

In support of the alleged insolvency of the intestate, the 
caveator had offered evidence of the property and its value, 
whereof the former died seized, and of the amount of his 
indebtedness. 

In rebuttal, by way of proving that the property of the 
deceased, at the time of his death, all of which had gone into 
the hands of the caveator, and so continued, was greater than 
appeared from the evidence adduced by the caveator, the 
applicants offered the return made by the intestate of his 
taxable property to the Receiver of Tax Returns in the year of 
his death. This evidence was objected to, but admitted by 
the Court, and this ruling is one of the grounds upon which 
a new trial was asked. 

Was this evidence competent? It was a statement made 
by the intestate, under oath, of the kind and value of his 
taxable property immediately preceding his death. It is now 
offered for the purpose of augmenting the estimated value of ° 
his estate. He may be supposed to have known better than 
any other of what that estate consisted. He was stating its 
quantity and value for the assessment of his tax dues, and 
the larger the estimate the heavier his burden of taxation. 
With competent knowledge in the premises, acting under the 
solemnity of an oath, and restrained by considerations of 
personal interest from making an over-estimate, we think 
this evidence competent and reliable for the purpose aimed 
at. It is certainly better evidence as to the quantity of the 
. estate than that upon which the objector rests his case, viz: 
his own inventory, when acting under letters testamentary 
subsequently revoked. A new trial was asked, secondly, on 
the ground that the verdict is unsupported by evidence, and 
is strongly and decidedly against the weight of evidence. 
The evidence upon which the plaintiff in error rested his 
case seems to us of a very unsatisfactory character. Much 
of it was of his own creation, prepared, it is true, without 
expectation of being put to this use, but still prepared, and 
in contemplation of law intended, in certain contingencies, to 

VoL, XxxmI—37. 
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be used by others against him ; his interest, therefore, was to 
diminish the quantity and value of the estate. Now in quite 
a different contingency he seeks to use it against others, but 
still with a view of reducing the apparent value of the estate, 
in support of his allegation of insolvency. It seems to have 
come in unresisted. There exists a misunderstanding between 
the opposing counsel as to the terms upon which it was admit- 
ted, and the effect which, by consent, it is to have. 

For the plaintiff in error, it is insisted that by consent it 
is to be taken as true, whilst on the part of the defendant it 
is maintained that it was permitted to go before the jury 
only for what it was worth, subject to be impeached for any 
defect apparent upon its face, or to be contradicted by other 
evidence. All that appears in the record on this point is, 
that it was admitted by consent without a specification of the 
terms of that consent. 

The Court below seems not to have regarded it as conclu- 
sive upon the fact of insolvency. He admitted rebutting 
testimony, although objected to; he charged the jury to 
inquire from the evidence into the truth of that allegation, 
Having charged the jury upon the legal questions (the effect 
of the intestate’s insolvency in the pending issue) in favor of 
the caveator, he afterwards refused to disturb the verdict, on 
the ground that it was unsupported by the evidence. Under 
all the circumstances we are constrained to do the like, im- 
puting no fraud to the caveator, but simply weighing his 
evidence in the scales of law, and carefully avoiding any 
invasion of the province of the jury. The verdict is further 
impeached as being contrary to law. ‘To fix this taint upon 
it we must assume that satisfactory proof was made of the 
intestate’s insolvency, for upon that fact the caveator rests 
his right in law to the administration in preference to the 
widow. This point we have considered and determined 
adversely to the plaintiff in error. But as the bill of excep- 
tions does make the question, whether or not the insolvency 
of the intestate gives to a creditor a right to the administra- 
tion of his estate superior to that of his next of kin and 
heir-at-law, and as this question has been argued at length, it 
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may be proper to adjudicate it. In doing so, however, we 
shall not go beyond the question made by the circumstances 
of this case. We do not now rule that under all circum- 
stances (e. g., the admitted insolvency of the intestate) the 
heir-at-law shall be preferred over a creditor in a contest for 
administration. 

2nd. But we hold that in cases of doubtful insolvency, 
depending upon the solvency of divers debtors of the intes- 
tate, or upon the validity of intestate’s title to property, held 
by him at the time of his death, but claimed by strangers, 
or upon the validity of disputed claims against his estate, or 
upon like doubtful questions, insolvency should not’ be recog- 
nized as a sufficient ground of caveat against the claim of the 
heir-at-law to the administration. In such cases the Court 
would be led into the trial of issues too various—of issues, 
no one of which can properly be tried unless a qualified 
representative of the intestate join in them. 

In the case cited from R. M. Charlton’s Reports, 17, there 
seems to have been no contest upon the insolvency of the 
estate. It is treated by the Court as an undisputed fact. 

In Calvin vs. H. M. Procurator General, 3 Eng. Eccl. 
R., 41, the intestate had been drowned, and his wife with 
him. He was a bastard, and of course had no collateral 
heirs. He left no children. A creditor applied for admin- 
istration, setting up a large demand, and showing effects 
scarcely amounting to one-tenth of the debt. No opposition 
being made, the Court said, “that in strictness the represen- 
tative of the wife ought to have been cited, but as the prima 
facie presumption of law was, that the husband survived, 
and as the property was small, and the debt large, the decree 
might pass,” 

From the caution here expressed by the Court, we may 
infer what the judgment would have been had the wife sur- 
vived, contested the right of administration, and called in 
question the validity of the creditor’s claim. 

In Webb vs. Needham, 2 Eng. Eccl. R., 189, there was a 
contest for administration between the widow (who had mar- 
ried again) and a brother of intestate, claiming to be creditor 
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to an amount nearly equal to the value of the estate. His 
claim was denied by the widow, or rather by her who had 
been the widow of the intestate. 

The case is very similar to this, except that in this case 
the surviving wife is a second time a widow, being at the 
time of her application and now a feme sole. 

In that case the Court granted the administration to the 
surviving wife, and under all the circumstances, thought the 
claim of the brother weakened by the relation of creditor to 
the deceased, set up by him. 

Touching this debt, Sir John Nicholl says: “The parties 
here, then, are distinctly at issue, and this being a question 
purely extrinsic and collateral, is one into the merits of 
which most assuredly this Court will decline to enter. But 
the brother having disputable, or at least disputed claims, 
upon the intestate’s property, is a circumstance rather adverse 
to than in favor of his pretensions to the administration, in 
my view of the case.” 

3d. This brings me to say, taat we hold further, that in a 
contest for the administration between the widow and sole 
heir-at-law, and a creditor of the intestate, whose debt is dis- 
puted, or who sets up a claim to property of which the intes- 
tate died, seized, and a@ fortiorari, where he claims in both 
characters, the widow will be preferred, notwithstanding the 
alleged insolvency. 

Again, we hold that if the widow of an intestate seeking 
the administration, join with herself, in the application, one 
of acknowledged probity and capacity, having no personal 
interest in the estate, but representing the wishes and inter- 
ests of a portion of the creditors, they jointly, will be pre- 
ferred to a creditor having a large claim and sustained by 
other creditors, whether the estate be insolvent or not. 

In any and every view of this case, we are satisfied 


with the result. 
Let the judgment be affirmed. 
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Joun Mappox, plaintiff in error, vs. THe Stare or GEor- 
GIA, defendant in error. 


1. The prevalence of public excitement against the accused, in the 
county where the act was committed, added to other causes which 
might be deemed insufficient in themselves, may well turn the scale in 
favor of a motion for a continuance. 

2. It is the duty of this Court to see that the trial of a criminal case 
shall not be precipitated, whilst the principles of justice require a 
postponement. The continuance asked for in this case should have 
been granted. 

l 8. A juror who has a fixed opinion as to the guilt of the accused, though 
formed from hearsay, is incompetent to try a criminal case. 

@ 4. The facts of this case discussed, with reference to their bearing on the 
questions decided. 


Indictment for murder, in Jones Superior Court. Tried 
before his Honor Judge Harris, October Term, 1860. 


The plaintiff in error was indicted for the crime of mur- 
der, and being put upon his trial, was convicted. 

When his case was called, he moved te continue the same 
on two grounds, which the presiding Judge overruled and 
his counsel excepted. 

Pending the selection of a jury to pass upon the case, the 
presiding Judge decided a juror competent who avowed on 
his voir dire, a fixed opinion as to the guilt of the accused 
from hearsay, and the prisoner excepted. 

After the verdict of conviction was rendered, counsel for 
the prisoner moved for a new trial, which was refused, and 
prisoner excepted, and asks a reversal of the judgment on 
the ground of alleged error in the rulings and decisions 
aforesaid. 

This is one of the cases that were burned, and the Re- 
porter is unable to find the record, to give a fuller statement 
of the case, and therefore refers to the opinion of the Court, 
as so ably expounded by Mr. Justice Jenkins, in which a 
very clear statement of the questions in the case may be 
found. 





, for plaintiff in error. 


Lorton, (Solicitor General,) contra. 
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By the Court.—JENK1nsS, J., delivering the opinion. 


This was a case of indictment for murder, and conviction, 
The defendant moved the Court for a new trial, on numer- 
ous grounds, all of which were overruled, and the defendant 
excepted. We deem it unnecessary to consider more than 
three of these grounds. 

Ist. It is alleged that the Court below erred in refusing to 
continue the case, upon the showing made by the defendant, 
This showing presents two causes for continuance. Ist. The 
recent commission of the homicide charged, (less than two 
months having elapsed between the killing and the trial,) ° 
and the prevalence of a degree of excitement in the county, 
against the accused, which rendered it unsafe for him to go 
to trial at that term of the Court. 

The affidavit of the accused on this subject is very distinct, 
and he offered te corroborate it by the affidavits of two of 
his counsel. These latter the Court refused to consider, 
because the proposed affiants resided out of the county of 
Jones, at the same time, holding the accused to the adduction 
of evidence, other than his own, of the excitement in the 
public mind. 

This latter requisition, however, was subsequently aban- 
doned by the Court, and the continuance on this ground 
refused upon the authority of a decision of this Court in the 
case of Thompson vs. The State, 24 Ga. R., 297. (See page 
303.) In that case this Court held, that since the passage of 
the Act of 1856, providing additional and thorough tests of 
the competency of jurors, there was little danger to be appre- 
hended by those charged with crime, from unfriendly excite- 
ment in the public mind, and that the existence of such 
excitement was not of itself a sufficient showing for a con- 
tinuance of a criminal case. 

In the case of Thomas vs. The State, 27th Georgia Re- 
ports, 287, it was ruled, “that popular excitement alone is 
not sufficient to procure the continuance of a cause, except 
under extraordinary circumstances.” We are not prepared to 
say that the affidavit of the accused in this case shows any 











MILLEDGEVILLE, MAY TERM, 1861. 583 


a Maddox vs. The State of Georgia. 








eetraordinary degree of popular excitement, or any extraor- 
dinary circumstances likely to swell that excitement to a 
height beyond what usually results from homicide. Nor can 
we say that had this been the only showing for a continuance 
it should have received the favorable consideration of the 
Court. 

In the connection in which it was presented, however, it 
was worthy of consideration. In all cases, in which this 
cause is superadded to others, if the Court have a doubt of 
the sufficiency of those other causes, this one may very prop- 
erly turn the scale in favor of the motion to continue, even 
though there be shown no “extraordinary ” circumstances. 
This I understand to be the effect of past rulings on this 
subject, and I should be very reluctant to see the force of 
such a showing further diminished. 

2d. The affidavit for continuance under consideration went 
much further. It alleged that before he shot deceased he had 
himself been shot, as he then and still believed by deceased, 
but that he is unable to prove this, and uninformed as to 
what the bystanders, who were numerous, know of the cir- 
cumstances, by reason of his arrest on the day following that 
of the homicide, his continued confinement in jail ever since, 
his inability from poverty to employ counsel to prepare his 
case, and his lack of a friend to perform that service for 
him; that he believes diligent inquiry would bring to light 
the person who actually shot him; that the bill of indict- 
ment had been found against him at the present term, and 
that he had, by the charity of others, been provided with 
counsel only since its commencement. 

The Court below held, that because the accused had resid- 
ing in the neighborhood a father and a brother, he might, 
through their instrumentality, have prepared his case for 
trial during his confinement. But he swears positively that 
he had no friend to do this office for him. The existence of 
the relationship, referred to by the Court, does not negative 
the averment in the affidavit. and the close confinement of 
the accused, sick and sore from his wounds the while, relieves 
him from the imputation of laches. 
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He alleges that he had been sorely wounded before he fired, 
by whom he does not positively know, but that he then 
believed, and still believes, that he was returning the fire of 
his assailant, and that with further time he will be able to 
procure proof of it. It is objected that he names no absent 
witness by whom he expects to be able to prove the fact. But 
this is not an application for a continuance, because of the 
absence of a known witness to prove a particular fact, nor is 
the absence of a known witness the sole sufficient ground for 
a continuance. The ground of application is the existence 
of a fact important to his defence, of which he believes there 
were witnesses who may be ascertained, but whom he has 
-thus far been unable to ascertain, for reasons clearly stated. 

This is his case. The 175th section of the 14th division 
of the Penal Code provides that “ every person against whom 
a bill of indictment is found, shall be tried at the term of 
the Court the indictment is found, unless the absence of a 
material witness or witnesses, or the principles of justice 
should require the postponement of the trial, and then the 
Court shall allow a postponement, etc. Now, taking this 
affidavit to be true in fact, (and the law does not permit a 
traverse of it,) we think the principles of justice perempto- 
rily required a postponement. 

But again, in Allen vs. The State, 10th Ga. R., 85, this: 
Court held that “a party who is conscious of his innocence, 
should not be compelled to incur the expense and labor of 
procuring testimony until there is a bill found. Under this 
ruling had the accused known of a witness by whom he 
could prove the fact in question, had he failed to subpcena 
him before bill found, and had he in consequence thereof 
been unready for trial, his showing would have been good. 
How much more when he swears that he believes the fact to 
exist, and that there are witnesses who know it, but that 
circumstances beyond his control have prevented the investi- 
gation and inquiry necessary to their ascertainment. 

We commend the zeal and fidelity with which our breth- 
ren of the Circuit Bench resist unnecessary delays in the 
administration of penal justice, and we know well how often 
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such delays are sought at their hands, but we know that this 
zeal may become a virtue in excess, and it is our bounden 
duty, so far as in us lies, to see that even an honest and 
enlightened zeal in the public service shall not precipitate the 
trial of a case whilst “the principles of justice require a post- 
ponement.” Connecting the two grounds of this showing we 
are clearly of opinion it should have been allowed. 

3d. The next ground of error is the ruling that the juror 
Dorsett was competent. It seems that to the first question 
propounded to this juror, under the voir dire, he failed to 
answer categorically, but replied, “I have formed and ex- 
pressed an opinion (as to the guilt or innocence of the pris- 
oner) from hearsay.” This was not such an answer, nor in ~ 
such form, as the statute contemplates. It presented a case 
of some embarrassment, and it seemed to be conceded on all 
sides that further interrogation to the same point, before pro- 
pounding the remaining questions, or disposing of the juror, 
was proper. The Court permitted the counsel for the accused 
to propound this question, Is the opinion you have formed 
and expressed from hearsay a fixed opinion? He replied, 
“Tt is.’ Here counsel for the accused insisted that the juror 
should be adjudged incompetent. But the Court deemed it 
proper to apply still another test, and put to the juror this 
question, “ Would or would not your opinion yield to testi- 
mony? Do you or not think that you could do justice to 
the prisoner?” To which he replied, “I think I could, but 
I would rather get off.” The Court, after propounding the 
other statutory questions, and receiving answers, declared the 
juror competent, and he was put upon the prisoner, and 
peremptorily challenged. 

Was the last test applied by the Court, aside from the 
statute, proper? Here was a juror declaring that he had a 
fixed opinion which he had expressed, not indeed “from hav- 
ing seen the crime committed, or from having heard any 
portion of the evidence under oath,” as expressed in the 
statute, but still a fived opinion. With this state of mind 
unexplained, the Court would not, and did not, put him 
upon the prisoner. Supposing this “fixed opinion” to be 
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adverse to the prisoner, (as indeed the form of the next ques- 
tion indicates that the Court understood it to be,) how far 
does the most favorable result of the next test remove the 
difficulty? The doctrine of the law is, that “every man 
accused of crime is presumed innocent until he is proven 
guilty.” Surely, no just civilian would expunge or qualify 
this principle. Taking, then, for our guide this principle, 
what is the state of mind proper to a juror entering upon a 
trial? , Clearly such, that before he could inwardly resolve 
that the accused was guilty, there must be submitted to him 
proof of his guilt. In what state of mind does this juror 
answer to the Court’s question show him to have been? Such 
that he firmly believed the prisoner guilty, but might by 
possibility be convinced that he was innocent. 

He should have been without opinion ; he had fixed opin- 
ion. Heshould have presumed the accused innocent; he be- 
lieved him guilty. His mind should have demanded proof 
of guilt to restrain him from acquitting—it in fact demanded 
proof of innocence to restrain him from convicting. If one 
person, so minded, might be placed upon a jury, twelve 
might, and there the onus would be upon the accused, and 
not upon the State. It is argued, that a fair construction of 
the statute requires that the juror should not be set aside as 
incompetent by reason of his answer to this first question, 
unless the answer disclose that he has “ formed and expressed 
an opinion from having seen the crime committed, or from 
having heard a part of the evidence under oath. But let us 
look into the spirit of the statute. Are its requisitions satis- 
fied, by a categorical answer in the negative, to that ques- 
tion? Is he, therefore, declared to be competent? No, 
The statute requires that still other questions should be 
propounded, probing deeper the state of his mind. Let us 
look again in this view, to the condition of the juror’s mind, 
when he had answered the questions of the Court, and 
before the second and third statutory questions had been pro- 
pounded. He had a “fixed opinion, which might yield to 
evidence; he thought he could do justice to the prisoner.” 
With this avowal of a fixed opinion, was it not a mockery 
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to ask him the two next succeeding statutory questions, viz: 
“Have you resting on your mind any bias or prejudice for 
or against the prisoner? Is your mind perfectly impartial 
between the State and the accused?” If fied opinion be 
not a bias of mind, I would like to hear a full, satisfactory 
definition of the word bias. Lexicographers define it “a 
leaning of the mind—a prepossession.” But it is said, the 
juror in fact answered both those questions satisfactorily. 
The record does not disclose that he did so, but we must 
presume he did, or the Court would not have put him upon 
the prisoner. 

Thus answering, charity to the juror requires us to pre- 
sume, that he did not understand the questions he answered. 
But take a practical test the other way. What sane man, 
selecting his triors, under a capital charge, would have taken 
this juror, when put upon him? It was not then a question 
of doubt, of discretion ; he was under an imperious necessity 
to object to the juror. To put such a juror upon a prisoner 
is, in our judgment, equivalent (though certainly not intend- 
ed) to denying him one of the peremptory challenges allowed 
him by law. 

We do not mean to say, by any means, that if a juror give 
a general negative answer to the first question, it is the privi- 
lege of the accused, then, to inquire whether or not he has 
formed and expressed an opinion from hearsay. 

The statute has prescribed the question intended further 
to test his competency. 

But we do say, that a juror, when asked the first question, 
voluntarily avows an opinion formed, fixed and expressed, 
discloses one of those states of the mind, the existence of 
which the second and third statutory questions were intended 
to inquire after, and upon the entertainment of which, the 
statute requires “he shall be set aside for cause.” We do 
say, any juror who declares first, “that he has a fixed opinion 
as to the guilt or innocence of the accused,” and then, “that 
he has resting on his mind no bias or prejudice for or against 
the accused, and that his mind is perfectly impartial between 
the State and the accused,” evinces a mental or moral obli- 
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quity, either of which unfits him to be a trior, where truth 
is sought after as a guide in the administration of justice, 

4th. As this case must be re-tried, we shall not express 
any opinion regarding the conformity of the verdict to the 
law and the evidence. We may say, however, that it is a 
very peculiar case. We find in the record no evidence of 
express malice entertained by the slayer toward the slain, nor 
yet of any injury done, or provocation given, by the slain 
toward the slayer. A quarrel had been progressing for 
hours between other parties, with which it does not appear 
that either of these had interfered, save to make peace. No 
act done, no word spoken, by either, would identify him 
with the one or the other belligerent party ; yet just as the 
latter have proceeded, within a house, from words to a con- 
flict with deadly weapons, the accused standing quietly with- 
out the house, looking in another direction, receives a painful 
gun shot wound; turning quickly to the direction whence 
the shot came, he sees the deceased coming out of the house, 
(the scene of combat) apparently unarmed, and immediately 
fires upon him, inflicting a mortal wound. Scarcely has the 
deceased fallen, when the accused receives another fire, dis- 
tributing sixty shot, quite of a different kind from the first, 
over half his person, and falls wounded, but not mortally. 
Yet, no part of the evidence discloses from whom or where- 
fore the accused received either fire. It is very certain, that 
deceased did not deliver the last, though it is quite probable 
he may have delivered the first. I believe there is no dis- 
pute as to any fact to which I have adverted; at all events, 
we so understood the evidence. We are strongly impressed, 
that there are important facts, (probably susceptible of proof) 
part of the res geste, not yet developed. Whether they ever 
will come to light, and if so, what influence they may exert 
upon the prisoner’s fate, hangs in doubt, but the impression 
stated, carries our mind irresistibly back to the question of 
continuance, and we are constrained to exercise our legal dis- 
cretion by remanding this case for another trial. 

Let the judgment be reversed. 
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James W. DantEL and T. M. DAnreEt, administrators, 
ete., plaintiffs in error, vs. SARAH H. VEAL, defendant 
in error. 


— 


. Whether a paper be a will or a deed, depends upon its effect and 
operation, to be determined by its own terms. 

. If, from the terms of the instrument, it appear that the donor intend- 
ed that the title to the property specified should remain in him, until 
his death, and then pass to the donee, it is a testamentary paper, what- 
ever be its form. If on the contrary, the terms of the instrument 

‘ clearly indicate an intention that the title shall pass eo instanti that it 

is executed, it is a deed, notwithstanding the enjoyment be postponed: 

Provided, the essential requisites of a deed be not lacking. 

When clauses, in deeds and other instruments inter vivos, are repug- 

nant and incompatible, the earlier prevails, unless the inconsistency 

be so great as to avoid the instrument for uncertainty. 

4, D., by a deed of gift conveyed to V. and her son, the absolute title to 

a negro girl slave, reserving to himself the right of revoking the deed 

of gift: Held, that the reservation was void, and that D. could not 

revoke the gift. 
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Claim, in Madison Superior Court. Tried before Judge 
Tuomas W. Tuomas, at the March Term, 1861. 


The questions presented for adjudication by the record in 
this case, grow out of the state of facts following, to-wit: 

Some time prior to the year 1854, James Daniel was in 
possession of a negro girl by the name of Jin, which negro 
girl, then very young, afterwards went into the possession of 
Sarah H. Veal. 

On the 26th of December, 1854, James Daniel executed 
and delivered to Sarah H. Veal a paper in writing, of which 
the following is a copy: 


“STATE OF GEORGIA—Mapison County. 


“T, James Daniel, of said State and county, do, for divers 
good reasons, hereby give and convey unto Sarah H. Veal 
and her son, James W. Veal, a certain negro girl called Jin, 
about eight years old, now in her possession. And should I 
die without making other provisions for them, my wish is, 
that the said girl, together with her future increase, remain 
with her, the said Sarah H. Veal, until the said James W. 
arrives at twenty-one years of age, when the said girl and 
her increase shall be equally divided between her and him. 
If the said Harriet should die previous, then the son to have 
all, hereby reserving to myself the right of revoking this 
deed of gift. 26th December, 1854. 

“JAMES DANIEL.” 


In October, 1858, the negro girl, by some means or other, 
went into the possession of a son-in-law of James Daniel, 
and was held by said son-in-law under a loan from said 
Daniel. 

In March, 1859, James Daniel died intestate, and James 
W. Daniel and T. M. Daniel obtained letters of administra- 
tion on his estate, and had the negro girl appraised with the 
other property of the estate of deceased. 

Afterward, the negro girl was advertised for sale as the 
property of James Daniel, deceased, and Sarah H. Veal 
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interposed a claim therefor, which claim was returned to the 
Superior Court of Madison county for trial. On the trial, 
the claimant offered in evidence the foregoing deed, to which 
counsel for the administrators objected. 1st. Because the in- 
strument was not a deed, but was testamentary in its charac- 
ter, and was inadmissible without proof of its probate before 
the Ordinary. 2d. Because it was not attested or recorded, 
though the genuineness of intestate’s signature was admitted. 
3d. Because it was not good as a deed, for that it conveyed 
no title to the negro, but was only evidence of a loan, revo- 
cable at pleasure. 

The Court overruled the objection and admitted the paper 
in evidence, and counsel for the administrators excepted. 

The administrators proposed to prove that the negro was 
taken out of claimant’s possession by their intestate, in the 
year 1858, but the Court rejected the testimony as evidence 
of revocation, and the administrators excepted. 

The jury returned a verdict for the claimant, and the 
administrators ask a reversal of the judgment, because of 
alleged error in the aforesaid rulings of the presiding Judge. 


HestER & AKERMAN, for plaintiffs in error. 


W. G. DELONEY, contra. 
By the Court.—JENKINS, J., delivering the opinion. 


The first question presented for our consideration in this 
case, by counsel for plaintiffs in error, is, that the instrument 
of writing relied upon by the claimant, is a testamentary 
paper and not a deed, and therefore not admissible in evi- 
dence as a muniment of title until admitted to probate as a 
will in the Court of Ordinary. 

It is very true that the character of an instrument does 
not at all depend upon its form, nor does the fact that the 
maker called it a deed, or that he believed it to be a deed, 
or that he delivered it, and caused it to be recorded as a deed, 
make it so. Whether it be a will or a deed depends upon 
its effect and operation, to be determined by its own terms. 
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1. If from them it appear that the donor intended that 
the title to the property specified should remain in him until 
his death, and then pass to the donee, it is a testamentary 
paper, whatever be its form. 2 Vesey, Jr., 230-2. Speers 
(S. C. R.) 230. 2 Ga. Reports, 31. 8 Ibid, 450. 10 Ibid, 
506. 20 Ibid, 707. 

If, on the contrary, the terms clearly indicate an intention 
that the title shall pass eo instanti that it is executed, it is a 
deed, notwithstanding the enjoyment be postponed: Provided 
the essential requisites of a deed be not lacking. 

Furthermore, if the instrument be a conveyance of per- 
sonal property, the title to which may pass without the 
solemnities of a deed, the lack of seal is immaterial, but in 
such case the same rule distinguishing between a will and a 
gift in presenti applies. 

The language of the instrument now under consideration 
is, “I hereby give and convey.” The present tense is used, 
and there is nothing whatever in the context which imports 
an intention that the title shall remain in the donor one in- 
stant after the execution of the instrument. There were two 
donees, and all that intervenes between the first and the last 
clause was manifestly intended to determine what interest 
each donee should take under future contingencies. None of 
these provisions (preceding the last clause, which will be 
separately considered) contemplate any continuing or result- 
ing interest in the donor. 

2. The paper having been signed, was delivered, as we 
must suppose, from the fact that it comes from the possession 
of the donees, and of the fact of delivery there is no con- 
test. The paper recites the fact that the slave in question 
was in possession of one of the donees at the time of the 
execution, which is equivalent to a formal delivery of the 
slave, and this strengthens the presumption that the intention 
was to pass the title in presenti. There is, therefore, nothing 
whatever in the transaction which imparts to the act of the 
donor a testamentary character. 

But it is said that if the paper be not a will it is certainly 
no deed. 
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The chief reliance in support of this position is, that it 
has no seal, but the use intended to be made of this lack is 
to show that it was susceptible of being revoked without the 
solemnity of an instrument under seal, and was in fact sub- 
sequently revoked. 

We did not understand the counsel to insist that as a gift 
of personalty it was invalid for lack of a seal. He does 
insist, however, that it conveys no gift, and can only be con- 
sidered as a loan, if of any validity. We find in this instru- 
ment no words importing a loan at the will of the maker, 
nor any limiting the use and enjoyment of the property to a 
specified time. There are as already remarked, words amply 
sufficient to pass the property by gift, as “I give,” “I con- 
vey.” 

8. The last clause of the instrument is in these words: 
“hereby reserving to myself the right of revoking this. deed of 
gift.” 

On the trial in the Court below, the plaintiff in error 
offered to prove certain subsequent acts of the donor, amount- 
ing, as he contends, to a revocation, That evidence having 
been objected to, was rejected by the Court, and to that ruling 
he excepts. 

Counsel for the defendant in error insists that the evidence 
was properly rejected: 1. Because the reservation of the 
power to revoke was void. 2. Because the acts sought to be 
proven did not amount to a revocation. If the first position | 
be tenable, it will render the consideration of the second 
unnecessary. It will be observed that by this clause the 
donor treats the instrument not as a memorandum of a loan, 
nor yet as a will, but as “deed of gift,’ and we have already 
indicated, that.in effect, we think, he correctly characterized 
it; that it as effectually passed the title to the slave asa 
technical deed of gift would have done. It is an admission 
of a perfect gift, and an attempted reservation of the power 
to revoke. Without the reservation, it will be conceded, 
there would have been no power to revoke. But is this 
power to revoke consistent with the operative portion of the 
instrument? He obviously meant to convey the title to the 

VOL, XXx1I—38. 
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donees ; he admits that he had done so, but he reserves the 
right to revoke the instrument, to annul the act. In the 
absence of any reservation, it is conceded (by him) that the 
title of the donees is perfect. 

A perfect title implies absolute dominion in the owner over 
the subject. But if after the execution of the instrument, 
and the delivery of it, and of the property, he had the 
power of revocation, his was the controlling will—his the 
dominion. 

The general rules governing the construction of deeds are 
applicable to this instrument. Our opinion is, that this 
clause reserving the right of revocation, is inconsistent with 
the operative portion of the instrument; incompatible with 
the estate conveyed, and therefore void. ‘ When clauses are 
repugnant and incompatible, the earlier prevails, in deeds 
and other instruments, inter vivos, if the inconsistency be not 
so great as to avoid the instrument for uncertainty.” 2 Par- 
sons on Contracts, 26. “In a deed, if there be two claims, 
so totally repugnant that they can not stand together, the 
first shall be received and the last rejected.” Sheppard’s 
Touchstone, 88. 

“Tf the habendum be repugnant to the premises, it shall 
be void, as if a grant be of all his term habendum after his 
death, the habendum will be void.” 4 Comyn’s Digest, 392; 
Title Grant, E., 10, and note M. “And the grantee will 
take the estate given in the premises; a consequence of the 
rule, that deeds shall be taken most strongly against the 
grantor, and therefore that he will not be allowed to contradict 
or retract, by a subsequent part of the deed, the gift made in 
the premises.” Now, in the deed or instrument under con- 
sideration, excluding the reservation of the right of revoca- 
tion, there is clearly an absolute gift; but the last clause 
expresses the reservation of a power to “retract by a subse- 
quent instrument, the gift made in the premises.” 

In the light of this authority then, (which seems so con- 
sonant with right reason,) we can not hesitate to declare the 
reservation void. It can be scarcely necessary to add, that 
we decide this case upon common law principles, regarding 
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it entirely dehors the statute of uses, and the construction 
given to that statute in equity. We concur entirely in the 
rulings of the Court below. 

Let the judgment be affirmed. 





Perer Woopy, plaintiff in error, vs. THE STATE oF GEOR- 
GIA, defendant in error. 


1. An indictment for a violation of the 2d section of the Act of 1838, 
entitled, ‘“An Act to further regulate the granting of retail license, 
and sale of spirituous liquors’’ is good, although it does not charge 
that the defendant keeps a shop, or is a regular and habitual vender 
of spirituous liquors. 


Indictment for a misdemeanor, in the Superior Court of 
White county, and decision thereon by Judge NaTHan L. 
Hurcurys, at March Term, 1861. 


This was an indictment against Peter Woody for a misde- 
meanor, charging “that the said Peter Woody, in the county 
aforesaid, on the twenty-fourth day of December, in the year 
eighteen hundred and sixty, with force and arms, did then 
and there sell and vend less than one gallon of distilled spirit- 
uous .liquors, without first taking and subscribing the oath 
prescribed by law, to be taken by all applicants for license to 
retail distilled spirituous and intoxicating liquors, in quanti- 
ties less than one quart, contrary to the laws of said State, 
the good order, peace and dignity thereof. March Term, 
1861.” 

When the case came on for trial the defendant’s counsel 
demurred to the indictment as being insufficient and defective 
because it did not allege that the defendant was the keeper of 
a shop, or that he was a regular habitual vendor of liquors, 
insisting that a single act of vending did not constitute the 
offence attempted to be charged. 

The Court overruled the demurrer, and a verdict of guilty 
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was rendered against the defendant. Error is assigned on 
the decision overruling the demurrer. 


Gro. HILiyEr, by J. HILLYER, for plaintiff in error, 
THURMOND, Solicitor General, contra. 


By the Court.— JENKINS, J., delivering the opinion. 


The plaintiff in error rested his case, in the Court below, 
upon an exception to the indictment, for want of conform- 
ity to the statute under which it was framed, and this 
being overruled, voluntarily submitted to a verdict. He 
now assigns as error, the judgment of the Court, overruling 
his exception. The indictment was framed under a statute’ 
passed 29th December, 1838, entitled “An Act further to 
regulate the granting of retail licence and the sale of spiritu- 
ous liquors,” and the terms in which the offence is charged, 
are set forth in the statement. The case may be brought 
within either the second or third section of: the act. Cobb’s 
Digest, 1039. The language of the second section is, “ each 
and every vendor of any measure, less than one gallon, of 
distilled spirituous or intoxicating liquor, shall, and is here- 
by required, to subscribe the above and foregoing oath. (See 
first section.) The charge is, that the plaintiff in error did 
sell and vend, etc., without having taken and subscribed the 
oath required. 

His counsel insists that he should have been charged with 
being the owner or keeper of a shop for the vending or sell- 
ing of spirituous liquors, or with being a regular vender of 
them. Such is not the language of the statute, nor, in our 
opinion, its intent and meaning. 

Its language is, “each and every vender,” ete. The Jan- 
guage of the indictment is, that the accused “did sell and 
vend,” ete. The Ist section of the 14th division of the Penal 
Code (Cobb’s Digest, 833,) provides “that every instrument 
or accusation of the grand jury shall be deemed sufficiently 
technical and correct, which states the offence in the terms 
and language of this Code, or so plainly, that the nature of 
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offence may be easily understood by the judge.” Although 
this Act of 1838 is not comprised within what is called 
the Code, and although it is not by its title declared to be 
amendatory of that Code, it does create a penal offence, and 
to the Code we must look for rules regulating the indictment 
and all the incidents of trial. 

Under a Code allowing the latitude in framing indictments 
given in the section above quoted, we can not hold, that the 
indictment now before us is fatally defective for lack of con- 
formity to the controlling statute. We do not say, that a 
single act of selling, without having taking the oath prescribed 
by the Act of 18°38, would subject the vender to the penalties 
of that act; but if we are to lay down a rule on that sub- 
ject, we may well ask, how many such acts will constitute a 
person a vender, within the intent and meaning of the 
statute? We go no farther than to affirm the sufficiency of 
the indictment. If the accused were conscious of his inno- 
cense, he should have brought out before the jury all the 
facts of his case, and claimed an acquittal upon the general — 
principles of law, and in virtue of the tenth section of the 
first division of the Code. Cobb’s Digest, 779. Having 
chosen to rest his defence upon a technical exception—not 
well founded—we can extend no aid to him. 

Let the judgment be affirmed. 





JoHN ARMISTEAD, et al., plaintiffs in error, vs. JAMES A. 
ARMISTEAD, executor, etc., defendant in error. 


1, A testator, by his will, gave to certain of his children specific and 
definite pecuniary legacies—by the third item he gave to one of his 
sons ‘‘one equal share of whatever property, real or personal, re- 
mains,’’ after he had given and bequeathed the.property stated in each 
separate item to each individual child—by the fifth item he gave to one 
of his daughters and her bodily heirs, ‘‘a full share of whatever prop- 
erty remains,’’ after what Was specifically bequeathed—and by the 
eleventh item, he gave to another one of his sons, ‘‘ one-fourth of a 
share of the property remaining after each child shall have received 
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the amount specified in each separate item:’’ Held, that parol eyi- 
dence of the verbal declarations of the testator are inadmissible to 
prove what he meant by the word ‘‘share’’ in the third, fifth and 
eleventh items of his will: Held also, that that part of the will which 
attempts to dispose of the residue of testator’s estate remaining efter 
payment of the specific legacies, was void for uncertainty, and that ag 
to such residue the testator died intestate. 


Bill in equity, in Walton Superior Court, and decision by 
the Hon. Naruan L. Hurcurns, at the February Term, 
1861. 


On the 30th of October, 1856, John Armistead made and 
published in due form his last will and testament, which 
after directing the payment of his debts, contained the items 
following, that is to say : 

“Trem Ist. I give and bequeath to my daughter Betsey 
Daniel, and to her lawful children, five hundred dollars.” 

“Trem 2d. I give and bequeath to my son William Armis- 
tead, one stud-horse and four hundred dollars.” 

“Trem 3d. I give and bequeath to my son John Armis- 
tead, junior, one equal share of whatever property, real or 
personal, remains, after I have given and bequeathed the prop- 
erty stated in each separate item, to each individul child.” 

“Trem 4th. I give and bequeath to my son James A, 
Armistead, one negro boy, Andy.” 

“Trem 5th. I give and bequeath to Albon Weaver ten 
dollars, and to Nancy Ann Weaver, my daughter, and her 
bodily heirs, a full share of whatever property, real or per- 
sonal, remains, after I have given and bequeathed the prop- 
erty stated in each separate item to each individual child.” 

“Trem 6th. I give and bequeath to Keziah Hightower, 
my daughter, and her bodily heirs, fifty dollars.” 

Irem 7th. I give and bequeath to my son Jesse M. Armis- 
tead, six hundred dollars.” 

“Trem 8th. I give and bequeath to my son Thomas W. 
Armistead, six hundred dollars.” 

“Trem 9th. I give and bequeath to my son Virgil Homer 
Armistead, six hundred dollars. 

Item 10th. I give and bequeath to James W. Street, my 
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son-in-law, ten dollars; to my daughter Almoune Streat, 
and her bodily children, five hundred dollars; and to the 
son of Almoune Streat and James W. Streat, named John 
Armistead Streat, one hundred dollars. 

Irem 11th. I give and bequeath to my son Jabez J. 
Armistead, one-foyrth of a share of the real and personal 
property remaining after each child shall have received the 
amount specified in each separate item.” 

The 12th item nominates James A. Armistead and John 
Armistead as executors of the will, giving the former the chief 
management, 

The testator died leaving the will in force, and the same 
was duly proven by the executor, James A. Armistead, to 
whom letters testamentary were issued. 

The executor filed a bill in Walton Superior Court against 
all the legatees, praying a construction of the will, and direc- 
tion as to its proper execution, especially with reference to 
the construction of the 3d, 5th and 11th items, so as to deter- 
mine the share of John Armistead under’the 3d, of Nancy 
Ann Weaver under the 5th, and of Jabez J. Armistead 
under the 11th item of said will. 

After paying the specific and general legacies there would 
remain from $4,200 00 to $4,400 00 of the testator’s estate, 
to be divided between the residuary legatees. 

Upon the trial of the case counsel for John Armistead 
proposed to prove by one of the subscribing witnesses to the 
will, that whilst it was being written, and after willing Vir- 
gil Armistead fifty dollars, the testator observed that it was 
fifty dollars more than he ought to have; that to Jabez 
J. Armistead he willed the fourth of a share, and said that 
that was all he intended him to have; that witness also 
heard testator say that what was given in the will to Wil- 
liam Armistead, was all he intended him to have; that the 
will was written as testator directed, and after being written, 
was read out to him, and then executed in the presence of 
the witness; that from what he heard testator say, the wit- 
ness has no doubt but that he was mistaken as to the amount 
of his property. 
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Upon objections thereto, this testimony was repelled by 
the Court, on the ground, that these verbal declarations of 
the testator were inadmissible to construe his will, because 
to the extent that they go, they make, instead of construe 
the will. 

The presiding Judge also decided, that the residuum of the 
estate, after payment of expenses and the specific and definite 
pecuniary legacies, should be divided into eleven equal shares, 
and one-fourth of one of said shares be paid to Jabez J, 
Armistead, and one of said shares be paid to each of the 
remaining ten children, and the remaining three-fourths of 
one share left after, paying Jabez J. Armistead his one-fourth, 
be held by the execution in trust for the heirs-at-law of the 
testator, each being entitled to one-eleventh part thereof. 

A verdict was rendered in conformity to this construction 
of the will, and the defendants in the bill excepted, and 
allege that the Court erred in said construction of the will, 
and in rejecting the testimony offered as to the verbal decla- 
rations of the testator hereinbefore stated. 


Cuar.es D, Davis, for plaintiff in error. 
HUv.ut and HILuyeEnr, contra. 
By the Court.—LuMPkKIN, J., delivering the opinion. 


What is a share of the testator’s estate? Does the resi- 
duum have to be divided into three parts, and are the lega- 
tees mentioned in the third, fifth and eleventh items of the 
will alone entitled to it; or is his remaining property, real 
and personal, after deducting the eight specific legacies, to be 
divided into eleven parts; and are all entitled to participate? 

It is impossible to solve this question with any certainty. 
We guess and conjecture, this is all. One of the Court adopt- 
-ed the former opinion—the other two Judges the latter— 
though all admitted that there was too much doubt and 
uncertainty attending the matter to arrive at any satisfactory 
conclusion. The same decision would characterize the com- 
mon, as well as the legal mind, upon this point. 
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Is parol testimony admissible to aid the construction? 
We think not—most clearly. The word share is not equivo- 
cal in its meaning—something must be added to the testi- 
mony to solve the question—and such was the purpose of 
the parol proof offered. But this is inadmissible. Parol 
evidence cannot be received to add to a will; and although 
the distinction between latent and patent ambiquities, when 
examined, is wholly unphilosophical, and founded upon a 
scholastic quibble of Lord Bacon, yet in no event can this 
will be helped by parol proof. What I have said of am- 
biquities is not judicial; I speak asa man. But to justify 
myself, take the familiar example in the books, of a latent 
ambiquity ; a testator bequeaths a legacy to John Smith, of 
Athens. There are two John Smiths, and parol proof is 
allowed to show which was intended. That very proof 
makes the will of a testator pro tanto. And yet if the same 
testator gives a specific legacy to his wife and neice, and says, 
in addition to what I have given her, I bequeath to her the 
rest of my property remaining at my death, you can not, by 
parol, prove which her was meant, whether the wife or the 
neice. 

Our conclusion is, to direct the specific legacies to be paid, 
and to declare the rest of the will, which attempts to dispose 
of the residue of his estate, void, for uncertainty, and to 
declare an intestacy as to that; and under our statute, the 
executor holds it as trustee for the next of kin. 

Let the judgment be reversed. 
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Davip M. Burns, plaintiff in error, vs. JAMES W. Har- 
VELL, defendant in error. 


Under the Act of February 20, 1856, a promise to take a case out of the 
Statute of Limitations must be in writing. The statute admits of no 
exceptions. 


Certiorari, in Jackson Superior Court. Decided by Judge 
Hotcuins, at the February Term, 1861. 


The adjudication of the question in this case depends upon 
the facts following: 

David M. Burns had an account against James W. Har. 
vell, amounting in the aggregate to the sum of $22 27, con- 
sisting of various items dated at different times, commencing 
the 2d of January, 1852, and ending 21st March, 1857. 

In the early part of the year 1860, the parties agreed, that 
Burns should sell and deliver to Harvell twenty bushels of 
corn, at one dollar per bushel, in consideration of which 
Harvell agreed and promised that he would pay the account 
aforesaid, and also pay $1 20 per bushel for the corn, if not 
punctually paid by a certain time agreed on, to-wit: the 21st 
of January, 1860. The corn was delivered to Harvell, in 
consideration of his agreement to pay the account, and but 
for such agreement, the corn would not have been delivered. 
Harvell failing to pay the account, or to pay for the corn by 
the time agreed on, Burns sued him on the account; with an 
additional item for the corn added thereto, at the price of 
$1 25 per bushel, to the March or April Term, 1860, of the 
Justice’s Court. 

Harvell pleaded the Statute of Limitations. On the trial 
in the Justice’s Court the plaintiff proved the account by the 
production of his books, and also proved the sale and de- 
livery of the corn under-the agreement aforesaid and closed. 

The jury returned a verdict in favor of Burns for “$25 00 
for the corn, with interest from the time it was to be paid, 
and all the old account that is in date.” 

The case was carried to the Superior Court by certiorari, 
and upon the hearing, the presiding Judge dismissed the 
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certiorari and affirmed the judgment of the Justice’s Court, 
on the ground that the promise to pay the account, in order 
to be valid, and to relieve the same from the bar of the 
Statute of Limitations, must be in writing. 

This decision is complained of as error. 


J. B. Davis, for plaintiff in error. 
Witui1aM L. Marwer, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The only question in this sase is, whether that part of the 
plaintiff’s account, which was barred by the Statute of Limi- 
tations, was revived by the subsequent promise of the defend- 
ant to pay it? We do not think that it was. The Act of 
February 20, 1856, Pam. 238, declares, “that from and after 
the passage of this Act, no promise or acknowledgement of a 
debt made after the Statute of Limitations has commenced 
shall be sufficient to revive the same, unless such promise, 
acknowledgment or admission shall be reduced to writing, or 
some note or memorandum thereof made in writing and sub- 
scribed by the person or persons making the same, or some 
other person thereunto by him lawfully authorized.” Under 
this Act, the promise to revive the old debt must be in 
writing, no matter whether made with or without considera- 
tion. The statute is imperative, admits of no exception, and 
we have no power or wish to go beyond its plain letter. 

Let the judgment be affirmed. 
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Witx1am Daas, plaintiff in error, vs. Joan W. Hearp, 
et al., defendants in error. 


1. The promissory note of a married woman having property to her sepa- 
rate use, constitutes a valid charge upon and binds her separate prop- 
erty for its payment in equity. 

2. L., a married woman, having separate property and indebted to D,, 
by note, conveys her separate property absolutely to H. and others, in 
consideration of their agreement to pay her an annuity during her life, 
and all the debts against her separate property: Held, that this agree- 
ment was binding upon the transferee, and could be enforced by the 
creditors. 

3. The married woman who gave the note and made the trade and trans- 
fer, being dead, and having no representative and no estate, the bill 
filed to enforce the agreement is not defective because of her or her 
representatives not being a party to the title. 


In equity, in Wilkes Superior Court. Decided by Judge 
Tuomas, at March Term, 1861. 


The record in this case presents the following facts and 
questions, to-wit : 

Mrs. Lucinda Lane, the wife of Micajah Lane, held and 
possessed certain property, a portion of which was, by a 
decree in equity, rendered in Troup Superior Court, vested 
in William Q. Anderson, “for the sole and separate use, 
benefit and behoof of the said Lucinda and her children, 
free from any debt, contract or liability of her husband,” 
and a portion of which was, by the will of Mrs. Ann Antho- 
ny, “ bequeathed to the said William Q. Anderson, in trust, 
for the sole and separate use of the said Lucinda and her 
children, during her life, and at her death, to be equally 
divided among the said children, the property not to be sub- 
ject to the debts of the said husband of the said Lucinda.” 

On the 26th of March, 1856, the said Lucinda, whilst she 
was still a feme covert, and her son, Bolling A. Lane, execu- 
ted a joint and sever’l promissory note for $276 25, due one 
day after date, and payable to William Dallas, or bearer. 
At the date of the note, Mrs. Lane held the property afore- 
said, and Bolling A. Lane was insolvent, and has so remained 
from then until now. 
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On the 9th of January, 1858, the said Lucinda Lane, and 
her children, James H. Lane, for himself and as assignee of 
Bolling A. Lane, Joseph L. Lane, John W. Heard, in right 
of his wife, Sarah F. Heard, formerly Sarah F. Lane, An- 
drew J. Lane, and George M. Lane, all entered into a written 
agreement, in which it was stipulated that the property 
aforesaid (except certain specified articles) should be “all 
sold, and that the proceeds of the sale, and the negroes (after 
payment of all debts for which said property is legally 
bound) be divided among said children, in consideration of 
which the children should each pay to the said Lucinda, 
annually, the one-sixth part of $350 00 during her natural 
life. The property was sold and divided in pursuance of this 
agreement, and in a short time thereafter the said Lucinda 
died, leaving no estate of any kind, and being insolvent, she 
has not and is not likely to have an administrator. 

William Dallas filed his bill in equity to compell the child- 
ren to pay the note given by Mrs, Lucinda Lane and Bolling 
Lane under the facts before stated, insisting that the debt 
was a charge upon the separate estate of the said Lucinda, 
and that as the children had the property, they ought to pay 
each their proper proportion of his debt. 

The defendants met the bill by a demurrer, on the grounds: 

1. That the bill contained no equity. 

2. That no representative of Lucinda Lane’s estate was a 
party to the bill. 

3. That Bolling A., Joseph L., and George M. Lane are 
not made parties to the bill. 

After argument had, the presiding Judge sustained the 
demurrer “on the first ground taken, and because it did not 
appear from the bill, that the note for which the complainant 
seeks payment, was chargeable upon the property, which the 
defendants received under the agreement,” and directed the 
bill to be dismissed and judgment to be signed against com- 
plainant for cost. 

This decision is the errur complained of in the record. 


W.-M. Reess, for plaintiff in error. 
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Hester & AKERMAN, contra. 
By the Court.—Lyon, J., delivering the opinion. 


Lucinda Lane, a married woman, having a life estate in 
certain real and personal property, secured to her sole and 
separate use, executed on the 26th March, 1856, to the com- 
plainant, jointly and severally with her son Bolling A. Lane, 
a promissory note for the sum of $274 25. On the 9th 
January, 1858, the note being unpaid, Mrs. Lane assigned 
this life estate, being the whole of her separate estate, to the 
defendants, upon the consideration that they would pay all 
debts for which said property was legally bound, and that 
each of them would pay to her annually curing her life the 
one-sixth of $350 00. Bolling A., the other party to the 
note, being insolvent, and Lucinda Lane having departed 
this life without leaving any assets for the payment of this 
debt, the complainant filed this bill against defendants to 
compel a payment of the note under their agreement with 
the said Lucinda, upon taking her assignment thereof to the 
property. To this bill defendants demurred, on the grounds 
1. That the bill was without equity. 2. That sufficient par- 
ties to the bill had not been made. The first grounds involves 
two questions. 

1. Whether the life-estate of Lucinda Lane, in the prop- 
erty assigned to defendants, that being an estate to the sole 
and separate use of the said Lucinda Lane, a feme covert, 
was subject to, or bound for, the payment of this debt while 
in her hands and before assignment to defendants ? 

2. Whether this bill could be maintained by the complain- 
ant against the defendants on their agreement with the said 
Lucinda Lane, the complainant being no party buta stranger 
thereto. 

1. As to the first question, that is, whether the property was 
bound for the payment of the debt? we hold that it was. 
Whenever property is secured to a feme covert to her sole and 
separate use, without qualification, limitations or restrictions 
as to its use and enjoyment, she is to be regarded in respect 
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to such estate, in all respects, as a feme sole, and it is charge- 
able and bound for the payment of all debts contracted by 
her that may be secured by her promissory note, or other 
undertaking in writing, to pay the same, whether such note 
is given by her alone or jointly with others; she being the 
sole and exclusive owner of the property, she holds it with 
all the incidents of property—the right of selling, giving, or 
charging it with the payment of debts. A brief examina- 
tion or reference to the principal adjudications on this sub- 
ject will show that this is now the settled doctrine of the 
Chancery Courts of England, and was so at and long before 
the 16th day of May, 1776, the time at which the laws of 
England, then in force, were adopted and declared to be of 
force in this State by the adopting act of 25th February, 
1784. The earliest reported case that I can lay my hands 
upon, though there are others of a much earlier date that I 
can not get, is that of Powell vs. Hankey, 2 Peere William’s, 
82, decided by Lord Hardwick in 1722. In that case the 
husband had received from the trustees of the wife £200, the 
proceeds of the sale of a part of the wife’s real estate, secured 
to her sole and separate use, and had given to the trustees 
his bond for the amount, payable three months after the 
death of the wife, for the benefit of the executors. After his, 
the husband’s, death, the wife filed a bill against the execu- 
tors of her husband for an account, among other things, for 
that £200, with the interest. The Court held as to this 
£200, being her separate estate, as she had accepted the bond 
so payable in the husband’s life time, she was bound by it— 
as to it she must prima facie be looked upon as a feme sole ; 
it was as if a feme sole had accepted such a bond.” In Nor- 
ton vs. Turville, 2 Peere William, 144, the wife, before 
marriage, with the consent of the intended husband, conveyed 
an estate to trustees for her sole and separate use after mar- 
riage. During the coverture she borrowed £25, and gave 
her bond for its payment. ‘Ten years afterwards, she made her 
will, appointing A and B her executors, her husband pos- 
sessed himself of £24 of her separate estate. After which 
the obligee in the bond brought a bill against the executors 
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and the husband for the recovery of the £25 out of the sepa. 
rate estate of the wife in their hands. The Court held that 
all the separate estate of the wife was trust fund for the pay. 
ment of debts, and that the plaintiff ought to be at liberty 
to prosecute all the defendants in order to be paid out of the 
separate estate of the feme covert. The Court stated that 
this “was a trust estate for the payment of debt,” as an 
answer to the plea of the Statute of Limitations interposed by 
defendants. Had the wife charged her separate estate by 
will or deed with the payment of debts, under a supposed 
power of appointment in the instrument creating this estate 
in her favor, the objection of the defendant that the bond 
was void, and not recoverable, would have been out of place, 
and there would have been no necessity for the bill or the 
litigation, as assets were admitted, or if so the litigation must 
have turned on a wholly different point. These observations 
on this case are made in reply to Chancellor Kent’s attack 
upon it in the Methodist Episcopal Church vs. Jaques, 3 
John’s Ch., 93. 

3. Lord Hardwick ruled, in Redout vs. Lewis, 1 Atk,, 
269, “that the wife might come to an agreement with her 
husband in relation to anything she held separately ;” in 
Stanford vs. Marshall, 2 Atk., 69, that the separate estate 
of feme covert, who had become sureties with their husbands, 
were responsible to the creditors; in Allen vs. Papworth, 1 
Ves., Sen., 163, that if a feme covert having power to receive 
the profits of an estate to her separate use, and to appoint 
them as she pleased, brings a bill jointly with her husband 
for an account, and submitting that the profits should be 
applied to the payment of the husband’s debts, and a decree 
passes, that bill to which she was made a party without col- 
lusion, is as much an execution of her power as an actual 
appointment would have been, and the profits shall be bound 
by the decree. In Heade vs. Greenbank, 1 Ves., Sen., 303, 
it is a rule of Court that a feme covert may dispose of her 
personal estate when given to her separate use. In Grigby 
vs. Cox., 1 Ves., 518, “the rule of Court is, that when any- 
thing is settled to the wife’s separate use, she is considered as 
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a feme sole; may appoint in what manner she pleases, and 
unless the joining of her trustees with her is made necessary, 
there is no occasion for that.” In Peacock vs. Monk, 2 Ves., 
192, “if a wife having an estate to her separate use borrows 
money, which she gives a bond to pay under her hand, this 
would give a foundation to demand the money against her 
out of her separate estate, she being considered as a feme sole 
as to that, and the declarations of her to the debtor may be 
read in evidence.” And in Pawlet vs. Delaval, 2 Ves., Sr., 
662, “there is no determination in this Court that this Court 
would not permit a wife to dispose of her separate property 
to her husband, who, by the trust, is excluded from med- 
dling with it, unless it was by her judicial consent in this 
Court, or by intervention of friends or trustees. Several 
instances have been, where wives, by acts in pais, have part- 
ed with separate property to husbands, and when there has 
been no menace or imposition, it has taken place; and there 
are several instances wherein wives concurred to pledge part 
of their separate property for a debt of the husband as a 
security ; the Court has never said that the security should 
not take place, but held it to stand as a pledge indeed, and 
that the husband should exonerate.” 

Thus stood the question in 1776, without an adjudication or 
even dicta to the contrary. ‘Then came the decision in Hulme 
vs. Tenant, 3 Bro., C. C., 16, in 1778. That was a plea 
filed by the obligee in a bond entered into by the defendants, 
husband and wife, to secure £180—to recover the sum out of 
the separate estate of the wife, which, upon marriage, the 
wife had conveyed to trustees, in trust, to pay the wife the 
rents and profits to her separate use, and to convey the estate 
to such use as she, by deed or will, in writing, should ap- 
point, and in default of appointment, to her heirs and as- 
signs. Lord Thurlow said: “The rule laid down in Pea- 
cock, that a feme covert, acting with respect to her sepa- 
rate property, is competent to act, in all respects, as if she 
were a feme sole, is the proper rule, and necessary to support 
the decisions on this subject. I take it therefore it is impos- 
sible to say, but that a feme covert is competent to act asa 
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feme sole, with respect to separate property when settled to 
her separate use; but the question here goes a little beyond 
that; it is not only how far she may act upon her separate 
property—I have no doubt about that—but the question is, 
how far her general personal engagement shall be executed 
out of her separate property. If she had, by instrument, 
contracted that this or that portion of her separate estate 
should be disposed of in this or that way, I think she or her 
trustees might have been decreed to make that disposition; 
but if she enter into an engagement which would make a 
feme sole liable to the whole extent of the contract as to her 
person, ete., in every respect, it is clear that such general 
engagement will not bind her as such. It is not like an 
infant that is incapable of acting; but in respect to a feme 
covert, determined cases seem to go thus far, that the general 
engagement of the wife shall operate upon her personal 
property, shall apply to the rents and profits of her real 
estate, and that her trustees shall be obliged to apply per- 
sonal property, and rents, and profits, when they arise, to the 
satisfaction of her general engagements.” “I have no doubt 
of this principle, that, if a Court of Equity says a feme covert 
may have a separate estate, the Court will bind her to the 
whole extent, as to making that estate liable to her own en- 
gagements ; as, for instance, for payment of debts, ete.” This 
was followed by the cases of Pybus vs. Smith, Clark vs, 
Pistor, Nieman vs. Cartony, 3 Bro., C. C., 347; Ellis vs. 
Atkinson, 3 Bro., C., 565. In Pybus vs. Smith, the real 
estate of the wife was conveyed to trustees, in trust, to per- 
mit the wife to receive or to pay the rents and profits to such 
use and purposes as the wife should, from time to time, by 
any writing, direct and appoint, and in default of direction, 
to the wife for her sole and separate use, and after the death 
of the wife, the estate itself to hold in trust for such person 
and such uses, and in manner and form as the wife, by deed 
or instrument, should direct and appoint, and in case of no 
appoinment, then in trust for the wife, her heirs and assigns. 
Certain bank annuities of the wife were also transferred to 
the trustees, in trust, to pay the dividends to such persons 
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and such uses as the wife, in writing, should appoint, and in 
default of such appointment, to pay to the wife for her sole 
and separate use, and after the death of the wife, to sell and 
apply among the children of the marriage, and in default of 
children, to such uses as the wife, in writing, should ap- 
point, and in default of appointment, to the next of kin of 
the wife. The wife subsequently conveyed the whole estate 
to trustees in trust for the payment of the debts of the hus- 
band. On bill filed by the plaintiffs to compel the trustees 
to pay the rents and dividends to them, and to join in a 
sale of the reversionary and contingent interest of the wife in 
the real estate and money in funds, Lord Thurlow, with the 
greatest desire to save the wife from the imprucent and sweep- 
ing disposition of her estate, said, “if the point was open, 
he should have thought that a feme covert, who had a sepa- 
rate estate, should not part with it without an examination ; 
but a feme covert had been considered by the Court with res- 
pect to the separate estate as a feme sole, therefore, though he 
had been desirous of going as far as he could, he found he 
had gone too far on a previous occasion, (alluding, says the 
editor of the reports, to the case of Ellis vs. Atkinson.) If 
a feme covert sees what she is about, the Court allows of her 
alienation of her separate property. In Clark vs. Pistor 
bank stock was transferred to trustees in trust to pay the 
interest and dividends to such person as plaintiff Margaret, 
from time to time, during her life, by writing, should appoint, 
and in default of appointment, to the said Margaret for her 
separate use, and after her death, to transfer the stock to her 
husband absolutely. On bill by husband and wife, without 
appointment and on consent of the wife, the Court directed 
the trustees to transfer. In Nieman vs. Cartony, a legacy had 
been given to the wife for her sole use, with a power of ap- 
pointment by will, and in default, to her executors. | It was 
ordered, on her consent, to be paid to the husband. In Ellis 
vs. Atkinson, certain property was secured to the separate 
use of the wife during her life, and in case she survived the 
husband, to be in trust for the wife, ete., and if the husband 
survived, then for and to such person as the wife, by deed or 
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will, might appoint, and in default of appointment, then to her 
executors and administrators, as part of her personal estate, 
The husband and wife agreed that the whole should be 
assigned to the husband. On bill filed by the husband and 
wife, the Court decreed that the assignment should be made, 
The next case is that of Sockett vs. Wray, 4 Bro., C., 483, 
In that case certain stocks were held by trustees upon trust, 
that they should, from time to time during the life of the 
wife, pay over the dividends to her, and for her sole, absolute 
and separate use, or to such person as she, by note or instru- 
ment, appoint, and after the decease of the wife, upon trust 
that the trustees should transfer the stock itself unto such 
persons as the wife, whether then covert or sole, should, during 
life, by will appoint, and in default of such appointment, to 
the executors and administrators of the wife for their own 
use. 

The bill was by the husband and wife to require the trus- 
tees to sell out the stocks and pay the money to them. Lord 
Alvanley ruled, that as the wife, by the settlement, was 
restricted to a disposition of the principal by will, she could 
only dispose of in that way, not by deed, but in so hold- 
ing, he subscribed to Norton vs. Turville, and concurred in 
the dictum in Hulme vs. Tenant, that when a power is given 
to a married woman to act on her property, she is so far to 
be considered as a feme sole. ‘That is the rule of this Court, 
that when there is no restraint in the instrument creating the 
separate estate, upon the wife’s power of disposition, she is 
to be considered in respect to it as a feme sole, but if the 
Court can gather from the conveyance or settlement, under 
which the wife holds, no intention to limit or restrain the 
wife’s power of disposition, or of charging the separate estate, 
that limitation and restriction must and will be rigidly en- 
forced, and when one mode of disposition is given that excludes 
all others. The neglect of the Courts to observe and enforce 
this principle involved the Chancery Courts of England in 
great trouble, and created that confusion and apparent incon- 
sistency in their adjudications, upon this subject that was so 
forcibly demonstrated by Chancellor Kent in the close exam- 
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ination he gave them in the Methodist Episcopal Church vs. 
Jaques. In Fettiplace vs. Gorges, 1 Ves., 46, a feme covert 
having an annuity of £200, and also stock for £1,000, to 
her sole and separate use, by will, devised the whole consist- 
ing of two sums of £1,000 and £1,900 in stocks, to her 
neicé. On bill filed by the husband against the devisee, 
claiming these suis and the dividends, since his wife’s death, 
Lord Thurlow said, “The single question is, whether the 
incidents to sole and separate property do not follow it.” “I 
have always thought it settled that from the moment in 
which a woman takes property to her sole and separate use, 
from the same moment she has the sole and separate right to 
dispose of it. It is incident to dispose of the savings out of her 
personal estate. Upon the cases I have always taken this 
ground, that personal property the moment it can be enjoyed, 
must be enjoyed with all its incidents.” In Milnes vs. Busk, 
2 Ves., 498, Lord Loughborough said, “It is contended 
that when a married woman had separate property it has 
been held by modern determinations that she is to all intents 
and purposes to be considered a feme sole. I am not inclined 
at present to assent to that in that extent. Itis carried a great 
deai farther than I apprehend it was meant. As to all her 
debts and engagements, with regard to that, she shall be 
answerable as a feme sole would be to the extent of that ; she 
may bind herself and contract debts ; it is held now that she 
may be sued, and it may be recovered against her; she may 
transact and make bargains; but that it has gone farther, 
etc.; and that she should be considered as a feme sole quoad 
her husband, and in transactions between them, would require 
great consideration. In Hyde vs. Price, 3 Ves., 437, the 
husband transferred certain stock to trustees in trust to receive 
the interest, dividends and annual proceeds during the joint 
lives of himself and wife, (they living separate at the time,) 
for her support and maintenance. The wife subsequently 
granted some annuities, chargeable on this stock, and the 
grantee filed a bill to have the dividend applied to the pay- 
ment of the annuity. Lord Loughborough, laying hold of 
the words, maintenance and support, said that the husband 
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did not intend that the wife should have the same dominion 
over the property as a feme sole would have of her property, 
and that it was not property she, the wife, is entitled to, to 
her sole and separate use, there is a special trust upon it. She 
has no dominion over it. The grant made by her is in 
defiance of the deed, and therefore can not be supported in 
this Court. In Whistler vs. Newman, 4 Ves., 129, stock 
was transferred to trustees in trust to pay the dividends to 
the wife from time to time as her sole and separate property, 
and after her death, to the children of the marriage as the 
wife, by will, should appoint. In default of appointment 
by will, then to the children. In default of children, then 
to such uses as the wife, by will, should appoint; and in 
default of such appointment, then to her executors and admin- 
istrators. The trustees, after the marriage, upon the appli- 
cation of the husband and wife, sold out the stock, and paid 
the money to the husband, Maidment, one of the trustees, 
being an uncle and a creditor of the husband at the time of 
the transaction. The husband dying insolvent, leaving his 
wife, and six children by her, surviving, the trustees replaced 
the stock, but retained the dividends, and the wife and chil- 
dren filed a bill to compel the trustees to pay the dividends 
to her, and to transfer the stock upon the trusts of the 
settlement. Lord Loughborough, in his decision, took occa- 
sion to strongly condemn Hulme vs. Tenant, Pyles vs. Smith, 
and Ellis vs. Atkinson, in which a married woman, without 
any formal examination, any act done by her, or any thing 
to give validity and sanction to the act she was about to do, 
having a right to the separate use of an income of a real 
estate, or of a fund vested in trustees, and therefore under 
the control of this Court, was considered as being sui juris, 
and the Court dealt with her exactly as they would have 
done with the husband. “I do not,” says he, “hold it 
necessary to go into the investigation of those different cases, 
but I cannot help making one remark, that if the rule laid 
down in them: is to be pushed to its full extent, a married 
woman, having trustees; and her property under the juris- 
diction of this Court, is infinitely worse off, and much more 




















ATHENS, MAY TERM, 1861. 615 





—_—__ 


Dallas vs. Heard e¢ al. : 





—__—- 


unprotected, than she would be if left to her legal rights, 
which the husband cannot proprio marte affect,” ete. ‘This 
case is under different circumstances, very different from all 
those cases that I have looked into; for, in those cases 
the question always came on upon the claim of a creditor of 
a husband’s, standing with regard to him upon a very fair, 
good consideration, and not bound by any tie or condition, or 
any duty toward the wife; bound by nothing but common 
humanity, and having a right to get what he could for a debt 
due from the husband.” “ When it may be necessary with 
regard to creditors to enter into the consideration of these 
cases, it will be to be considered whether the Court ought to 
do more than this, when the creditors of the husband or per- 
son dealing with the married woman, has got any legal hold 
of the fund, he must take it; if he has not any legal hold 
upon it, I am much at loss for any principle upon which the 
Court can make his situation better, or improve a security 
that the law will not acknowledge.” 

The Chancellor did not, in this case, overrule the former 
adjudications of the Court on this subject, although he evi- 
dently believed them to be erroneous ; but upon the particu- 
lar circumstances of the case took it out of the rule of those 
cases and supported the bill of the wife and children. In 
the subsequent case of Moses vs. Hursh, 5 Vesey, 692, where 
one had purchased an annuity from a married woman who 
had real and personal estate settled to her separate use, 
against the strong objection of the trustee on account of the 
idleness and extravagance of the husband, and the proba- 
bility that the wife and children would come to the parish, 
Lord Loughborough dismissed the bill of the purchaser to 
have the rents and profits applied to the payment of the an- 
nuity, without taking it out of the rule, and without any 
other reason than that this was a mere trust to receive the 
rents and profits, and from time to time to the separate use 
of the wife, and that the purchaser, under the circumstances, 
was not entitled to the consideration of a Court of Equity. 
These cases and dicta of Lord Loughborough, although they 
created great doubt and distraction in the mind of his suc- 
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cessor, Lord Elden, were never followed, but have been unj- 
formly disregarded from that day to this. In Sherling ys, 
Rockfort, 8 Vesey, 178, Lord Elden said: “ Wishing that 
the law may turn out for the protection of married women 
to the extent in which it is represented in Whistle vs. New- 
man, I find it impossible to reconcile all that is said in that 
case to former cases.” Again he says, in Parkes vs. White, 11 
Vesey, 223, in reference to the case of Whistler vs. Newman, 
“upon which it does not become me to make any other 
remark, than that, when this case comes on to be argued 
again, it must be considered, how far that case is consistent 
with preceding authorities; if it is not, then whether it was 
competent to the Court, in that year, to refuse to make a decree 
consistent with all the declarations of this Court for a cen- 
tury. If it is, asserted, that though Lord Thurlow, follow- 
ing his predecessors as far back as the doctrine can be traced, 
repeatedly decided upon this principle, this Court has now a 
right to refuse to follow it, I am not bold enough to act 
upon that position.” And when the case was again con- 
sidered by him, 236, he said: “ My judgment is, that in this 
Court a married woman having property to her separate use 
is capable of selling it, provided she is bona fide dealing with 
persons competent to deal with her and not taking unfair 
advantage of her.” In Wagstaff vs. Smith, 9 Vesey, 523, 
Sir William Grant, Master of the Rolls, said: “The only 
question appears to me to be, whether this lady has an abso- 
lute complete life interest in the dividends to her separate 
use. If she has, then, unless the former doctrine of this 
Court, that as to separate property, a married woman is to 
be considered a feme sole, is abrogated by later determina- 
tions, she had a right to make any disposition she thought 
fit of that separate property. There is no case in which that 
doctrine has been impeached; that is the broad rule that a 
married woman is to be considered a fee sole as to property 
to her separate use. There are many cases in which the 
question has been, whether the absolute property, including 
a power of disposition, was intended to be given, or whether 
it was a personal gift only, without a power of disposition, 
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and where the Court has seen, from the words, an intention 
to limit her to a personal gift, without a power of disposition, 
the Court has said, that conditions might be imposed, and 
an interest inconsistent with it should not be effectual.” 

In Sturges vs. Corp, 13 Vesey, 192, Sir William Grant 
again says: ‘ When property is settled to the use of a mar- 
ried woman an examination is not necessary.” And in Essex 
vs. Atkins, 14 Vesey, 547, “notwithstanding Lord Rosslyn’s 
doubt, the established doctrine is, that a married woman can 
bind her separate property without the trustees, unless their 
assent is rendered necessary by the instrument giving her the 
property.” Again, in Heatly vs. Thomas, 15 Vesey, 596, 
where a married woman having property to her separate use 
had joined with her husband and another in the giving of a 
bond for the sum of £500, “if this was absolutely separate 
property in Mrs. Johnson, that takes it out of the case of 
Sockett vs. Wray to that of Hulme vs. Tenant,” and upon 
consideration of the settlement, “it was declared that the 
separate estate of Sarah Johnson, (the feme covert,) with that 
of the other defendants, were jointly and severally liable to 
pay the principal and interest on the plaintiff’s bond.” In 
an anonymous case, 18 Vesey, 258, “a married woman 
having separate property died indebted by bond and simple 
contract.” Sir William Grant held, “that the circumstances 
of debt contracted by a married woman being secured by a 
bond did not give the creditor any priority, the bond, con- 
sidered security as a bond, being void; therefore, all the 
debts must be paid equally.” In Stewart vs. Kirkwall, 3 
Madd., Ch., 387, when Lady Kirkwall, having a separate 
estate, and living apart from her husband, accepted a bill of 
exchange, on bill filed by the holder to charge her separate 
estate with its payment, the Vice Chancellor (Sir John 
Leach) said : 

“T had occasion to consider this doctrine fully in Greatly vs. 
Noble. (3 Madd. Ch., 49.) I then was and am now of opin- 
ion, that a feme covert being incapable of contract, this Court 
can not subject her separate property to general demands. 
But that as incident to the power of enjoyment of separate 
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property, she has a power to appoint it, and that this Court 
will consider a security executed by her as an appointment 
pro tanto of her separate estate. Let the decree be according 
to the prayer of the bill.” 

I will endeavor to show, in a subsequent place, what is 
meant by “general demands,” as used by the Vice Chancel- 
lor in this case. The dictum in Greatly vs. Noble, is: “ At 
law there can be no separate enjoyment of property by a 
feme covert ; in equity there may, and as incident to the power 
of enjoyment, she has a power of charging her separate prop- 
erty. When a wife, as in Hulme vs. Tenant and other cases, 
joins with her husband in security, it is implied to be an 
execution of her power to charge her separate property. If 
it were necessary now to decide the point, I think it would 
be difficult to find either principle or authority for reaching 
the separate estate of a feme covert as if she were a feme sole, 
without any charge on her part, either express or implied.” 

In Field vs. Sowle, 4 Russ., 112, (4 Eng. Ch. R., 113,) 
when certain real estate was secured to the separate use of 
the wife, with power to appoint the property by deed or other 
writing, or by her will, the wife, after marriage, joined her 
husband in a promissory note to the plaintiff Field, the 
same Vice Chancellor ruled that “the signature of the prom- 
issory note, by the defendant, Sarah Sowle, is sufficient to 
charge her. The Courts act upon the security of the wife, 
not as an agreement to charge her separate property, but as 
equitable appointment under the settlement ;” decree for sat- 
isfaction out of the rents and profits. In Murray vs. Barbe, 
4 Lim., (6 Eng. Ch., 192,) a married woman having separate 
property, and living apart from her husband, employed the 
plaintiffs as her solicitors in various matters of litigation she 
had with her husband and others, and promised by letter to 
pay their bills, without reference to her separate estate. Vice 
Chancellor Sir L. Shadwell, upon consideration of all the 
authorities, held that the separate property was liable to the 
demands of the plaintiffs. From this decision of the Vice 
Chancellor an appeal was taken, and the judgment of the 
Vice Chancellor affirmed. 3 Myl. & K., 219, (10 Eng. Ch.) 
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There is one class of cases that I have not up to this time 
noticed, and it is not necessary now that I should do so, as 
they do not necessarily apply to the question in this case, but 
as reference is made to them, not only in the adjudications to 
which I have referred, but by text writers in the discussion 
of this question, it will not be amiss to give them some atten- 
tion. I allude to those cases arising upon what is most fre- 
quently called the general demands against the married 
woman having separate property. Sir John Leach in Greatly 
vs. Noble, said “it would be difficult to find either principle 
or authority for reaching the separate estate of a feme covert 
as if she were sole, without any charge, on her part, either 
express or implied,” and in Stuart vs. Kirkland, that he 
“then was of opinion that a feme covert being incapable of 
contract, this Court cannot subject her separate property to 
general demands.” Mr. Story, in Eq. Jur., sec. 1398, says: 
“Tn the first place, her separate property is not, in equity, 
liable for the payment of her general personal engagement. 
If, therefore, a married woman should, during her coverture, 
contract debts generally without doing any act indicating an 
intention to charge her separate property with the payment 
of them, Courts of Equity will not entertain jurisdiction to 
enforce payment thereof out of such estate during her life.” 
This text, and the dicta to which I have referred, is calcu- 
lated to mislead one, for the terms “ general personal engage- 
ments,” “general demands,” and “contracting debts,” will 
cover every species of debt or contract made by the wife 
when no special charge is made upon the separate estate. 
The cases referred to in support of this broad rule do not 
support it. They are The Duke of Bolton vs. Williams, 
2 Ves., 1388; S. C., 4 Bro. C. 297; Jones vs. Harris, 9 Ves., 
498; Stewart vs. Kirkland, 3 Madd. Ch., 387; Greatly vs. 
Noble, 3 Madd. Ch., 94; Aguillar vs. Aguillar, 5 Madd., 
418. Inall these cases, except that of Greatly vs. Noble, the 
Jeme coverts had granted annuities out of and chargeable upon 
their separate estates, which were declared to be void, because 
of the grantee’s failure or neglect to make them effectual and 
available by a compliance with the provisions of the statute 
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under which they were taken and allowed, that of 17 George 1, 
ch. 26, I believe ; and upon the failure of the annuities, the 
grantees sought to charge the separate estate of feme coverts 
with the re-payment of the money advanced for the same, 
The Court uniformly refused to allow this to be done. The 
principle upon which a Court of Equity lays hold of the 
separate property of a married woman, and charges it with 
the payment of her bond, note, or other obligation is this, 
that as she is incapable in law, as a married woman, to act, 
and that her bond, note, or other obligation is void, and can 
not be enforced against her personally, yet as she has prop- 
erty over which she has absolute dominion, when she deals 
with another, obtains credit, and gives her obligation to pay, 
she is presumed to treat with respect to her separate estate, 
and that she intends to charge such estate with the payment 
of the debts she so makes, and that it is upon this presump- 
tion and intention that the credit is extended to her, and the 
security taken for its payment. Hence a Court of Equity, 
in making the separate estate liable, is but enforcing, if not 
the express, the implied contract of the parties. Now it is 
perfectly clear that in the cases above cited, cases of Bolton 
ys. Williams, and others, no such implied contract could be 
inferred. The feme covert intended to grant an annuity, not 
to charge her separate estate with the re-payment of the 
purchase price received by her for such grant. The purchaser 
did not intend or expect any such security, and so the ques- 
tion is strongly put by Lord Elden in Jones vs. Harris, 9 
Ves., 496, “it is very difficult,” says he, “to maintain that 
where her intention was not to contract a personal debt, or to 
charge a gross sum upon her separate estate, but the contract 
was for an annuity, which contract the party dealing had it 
in his power to make effectual, and such as to bind her 
according to the intention of both, and he failed in thata 
Court of Equity ought to assist him, and to give him such a 
charge as she did not intend to give him, or he to have. 

1. I doubted, and am confirmed in that by Williams vs. 
The Duke of Bolton, whether there is any authority that 
merely because a man contracts with a married woman, the 
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Court would consider him in all events as contracting with 
her not as a married woman merely, but as a married woman 
having a separate estate.” The case of Greatly vs. Noble is 
very different; that was a bill to charge the separate estate of 
a married woman with money that she obtained fraudulently, 
and as it was alleged that the money was invested by the 
trustees for the use of such married woman, the bill was sus- 
tained for the purpose of compelling the trustees to transfer 
the property so acquired to the plaintiffs, 

From this too greatly extended reference it will be seen 
that the rule adopted by this Court falls far short of that of 
most of the cases cited, for in many of them the restraint 
upon the feme covert’s power of alienation of the separate 
estate, that was evidently intended to be imposed by the 
instrument creating such estate, has been disregarded by the 
Court, while our rule, on the contrary, is that as to her 
separate estate, she is a feme sole sub moda, to the extent 
that the instrument creating the separate estate makes her 
so. We might, under the adjudications, have gone further, 
but as there was no conflict up to the point we have gone, 
we could not, without a violation of all precedent, have 
failed to go as far as we have. I mean, of course, of the 
precedent of the English Chancery Courts. The American 
cases [ have not considered, nor shall, for they are so con- 
flicting, and at such variance, that they either furnish no 
rule at all or leave us at liberty to adopt such as we might 
deem the most just and equitable. Indeed, did we not feel 
ourselves constrained by precedent we should, notwithstand- 
ing, adopt the rule that we have, as affording the most 
ample protection to the married woman, and at the same 
time extending to her the fullest and most perfect enjoyment 
of her separate estate. Under it the parents or friends ma- 
king the settlement may so guard her estate that she can not 
touch or convert the corpus, or they may, by confiding in her 
intelligence and capacity to manage and protect her own 
interests, clothe her with the same power of control and 
management as if she were a feme sole, and this they will 
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do when they give to her property, to her sole and separate 
use, without restriction as to its use and enjoyment. 

2. The next question, as to whether the plaintiff, he being 
no party to the agreement, can enforce this agreement against 
these defendants, in equity, is one which is no longer open, for 
it is controlled by the decision of this Court at the Macon 
January Term, 1861, of Bell vs. McGrady, et al. The firm 
Gardner & Kendrick, parties in a livery stable, buggies and 
horses, etc., sold and conveyed the livery stable and their 
entire stock to McGrady, one of the defendants, McGrady 
agreeing, in part consideration of such purchase, to pay all 
the debts and liabilities of the firm of Gardner & Kendrick, 
Bell, the holder of a note on G. & K., filed his bill against 
McGrady to compel a payment of the note on Gardner & 
Kendrick, both of whom were insolvent. This Court, on 
demurrer, sustained the bill, holding that “it was proper for 
this creditor to go into equity to enforce this agreement in 
behalf of himself and others.” Behind a decision directly in 
point, as we hold this to be, this Court will not go. In that 
case, Gardner & Kendrick, as Mrs. Lane in this, had parted 
with the entire dominion of the property. The agreement 
was not a mere declaration of intention in favor of the credi- 
tors, that might be re-called or controlled by the grantor; 
but it was an executed trust, complete at law, and in this 
the cases differ from the many cases of voluntary assignment 
for the payment of debts, ete., to which reference has been 
made. See Ellison vs. Ellison, 6 Vesey, 662; Garrard vs, 
Lord Lauderdale, 4 Russ., and My., (11 Eng. Ch.,) 453-4; 
Nicoll vs. Mumford, 4 John. Ch., 529; Moses vs. Murga- 
troyd, 1 John., Ch., 129; Fortesque vs. Barnett, 3 My]. and 
K., (10 Eng. Ch.,) 42; Story’s Eq. Jur, sec. 793. a. 

3. Mrs. Lucinda Lane being dead, and no administration 
being had, and no necessity for one, as she had no property 
to administer, are sufficient excuses for not making her a 
party to the bill. 

The objection as to Bolling A., Joseph S., and George M. 
Lane not being parties, was not insisted upon, nor in fact 
was that as to Mrs. Lane; besides, the objection does not, 
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pear aaree as, all these persons seem, from the record, to 

be parties, and to have been served with the bill. The only 

necessary parties to this bill are those who made this agree- 

ment, who received the life estate of Lucinda Lane, and 

these seem to be proved; if they are not, they ought to be. 
Let the judgment be reversed. 





Jonn S. Word, et al., plaintiff in error, vs. Grnes Mrr- 
CHELL, executor, etc., defendant in error. 


A legacy failing, either by lapse or because void at law, falls into the 
residuum and passes to the residuary legatee, and not to the next of 


kin. 


In equity, in Jackson Superior Court. Decision on de- 
murrer made by his Honor Judge Hutcuins, at August 
Term, 1860. 


The question made in this case arises out of the following 
state of facts: 

William D. Martin died testate. The sixth item of his 
will, being void under the laws of Georgia against the manu- 
mission of slaves, was not proven as part of the will before 
the Ordinary, and is in these words: 

“TJ desire that my faithful and trusty negroes, Gabe and 
Willis, also Blake and Henry, sons of Gabe, be free as far 
as is consistent with the laws of this State, and I give to 
their use and benefit, as a home during life, the following 
described quantity of land: a part of tract on which I now 
live, [describing it,] which said land, at the death of said 
negroes, shall revert to my original tract. I also give to the 
use and benefit of said negroes four cows of their choice 
[and other personal property, describing it]. I hereby ap- 
point Giles Mitchell guardian forsaid negroes, with authority 
to trade for them, and otherwise control their business as 
guardian, and as compensation for such care and trouble, I 











624 SUPREME COURT OF GEORGIA. 


Word e¢ al., vs. Mitchell, ex’or. 











give to Giles Mitchell one promissory note which I now hold 
on him for the sum of $1200 00.” 

The eighteenth item of the will is in the following words; 

“All the remainder of my property, if any there be, [ 
give to my friend, Giles Mitchell, and I hereby nominate 
and appoint him executor of this, my last will and testa- 
ment.” 

Under these circumstances, John S. Word and others, as 
next of kin of the testator, filed their bill in equity, against 
Mitchell, the executor, praying a distribution of the negroes 
and other property mentioned in the sixth item of the will, 
amongst them as the heirs-at-law of the testator. 

Mitchell set up a demurrer to the bill, on the ground 
that the property mentioned in the said sixth item passed to 
him as the residuary legatee under the will. 

After argument, the presiding Judge sustained the de- 
murrer and dismissed the bill, on the ground taken in the 
demurrer. 

This decision is the error complained of. 


GEORGE HIL.yYeEr, for plaintiff in error. 
W. H. Hutt, for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


When a legacy fails either by lapse or because it is void 
at law, it falls into the general residuum and passes to resi- 
duary legatee, and not to the next of kin. This is the 
general rule, and there is nothing in this case constituting it 
an exception thereto. Dawson vs. Clinch, 15 Vesey, 416; 
Durvur vs. Motteux, 1 Vesey, Sr., 321; Cambridge vs. 
Rous, 8 Vesey, 25; 2 Rop. on Leg., 487, 490; Hughes vs. 
Allen, 31 Ga., 489. 

Let the judgment be affirmed. 
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Ricuarp Rok and Joun R. Sranrorp, plaintiffs in error, 
vs. JoHN Dox, ex dem., WiiL1AM H. Monary, et al., de- 


fendants in error. 


1. Where there is evidence enough to fully justify the verdict of the 
jury, a new trial will not be awarded. 


Action of cjectment, in Habersham Superior Court. Tried 
before Judge Hutcuins, at the April Term, 1861. 


This was an action of ejectment, instituted on the 10th 
day of July, 1858, in the name of John Doe, on the demises 
of William H. Mongin, Peyton L. Wade, and Andrew J. 
Nichols, against Richard Roe, casual ejector, and John R. 
Stanford, tenant in possession, to recover “a certain parcel 
or tract of land situate in the county of Habersham, and 
being part of lot No. 19., in the 10th district of said county, 
and being in the bend of Soquee river, near Clarksville, just 
opposite the mouth of the branch running from Clarksville 
by the lot known as the Fayette lot, where Wiley Thompson 
now lives, and bounded on the north, east, and south sides, 
by the old run or bed of said Soquee river to the middle or 
thread of said bed, and on the west side by the new or present 
bed of said river, and embraced in a deed dated 29th Sep- 
tember, 1837, from Benjamin Vaughan to William H. Mon- 
gin, containing five acres, more or less, and also sometimes 
known as the Island.” 

To this action the defendant pleaded the general issue, and 
the Statute of Limitations. 

Both parties claiming title to the land in dispute from 
Benjamin Vaughan, it was agreed, on the trial, that neither 
should be required to show title further back than Vaughan, 
the common grantor. 

The plaintiff introduced the following testimony, to-wit: 

Ist. A deed from Benjamin Vaughan to William H. Mon- 
gin, dated 29th September, 1837, conveying “all that part 
of lot No. 19, in the 10th district of Habersham county, 
lying on the west side of the Soquee river, containing five 
and a half acres, more or less.” 

Vou. xxx11—40, 
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This deed was registered 29th September, 1837. 

2d. A deed from said Mongin to Peyton L. Wade, dated 
21st January, 1842, and registered the 16th June, 1842, con- 
veying “all that part of lot No. 19, in said district and 
county, lying on the west side of Soquee river, containing five 
and a half acres, more or less.” 

3d. A deed from said Wade to James R. Wiley, dated 5th 
January, 1848, and registered 28th February, 1858, convey- 
ing “all that part of lot No. 19 aforesaid, lying on the west 
side of Soquee river, containing five and a half acres, more 
or less.” 

4th. A deed from John W. H. Underwood and John H 
Wiley, executors of James R. Wiley, deceased, to Andrew J 
Nichols, dated 28th June, 1858, and registered on same day 
conveying “a certain parcel of land, part of lot No. 19 
aforesaid, beginning at the north corner of said lot No. 1 and 
running south fifty-five degrees, west thirty-three chains and 
five links along the north line of said lot to a conditional 
stone corner, thence thirty-eight chains and thirty links, east 
thirty-six chains and fifty links to a hickory sapling near the 
road leading from the Soquee bridge to the Vandyke bridge, 
thence a southwardly direction along the bluff leading from 
the said hickory tree to the Soquee river, said line running 
midway from the base to the top of said bluff, thence up 
said river bed as it used to run and did run at the time of 
the original survey of said lots, and up to the year 1840, 
with the meanders thereof to within three chains and sixteen 
links of the south-east corner of said lot No. 1, thence north 
thirty-five chains, west six chains and thirty-three links toa 
stone corner, thence north fifty-five chains, east three chains 
and sixteen links to the original line of said lot, thence 
along said line to the beginning corner, containing one hun- 
dred and eighty-three acres, more or less. 

The defendant introduced a deed from the administrators 
of Vaughan to John R. Stanford, conveying all of lot No. 
19, in the 10th district of Habersham county, except such 
part or parcels of said lot as the said Benjamin Vaughan, 
deceased, may have sold off from said lot, and conveyed by 
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deed in his life time. The said tract containing 186 acres, 
and also so many acres may be covered by the waters of 
Soquee river to the west bank thereof, and also including 
all the waters of said river,, and the land upon which said 
waters ran within said lot No. 19, on the 5th of February, 
1839. 

On the trial there was a multitude of witnesses sworn, 
and there was a considerable conflict in the testimony. The 
land in dispute, as appears from the record, was an island 
lying within two channels of the Soquee river. The plain- 
tiff endeavored to show by his testimony that the island 
did not exist at the time Vaughan conveyed the land to 
Mongin, but that it was formed in the month of May, 
1840, by the celebrated freshet of that year, and that as 
Vaughan conveyed to Mongin, in 1837, all the land of lot 
No. 19, lying west of the river as it then ran, he conveyed 
the premises in dispute, and that the changes in the channel 
of the river did not deprive him, and those deriving title from 
him, of the land in controversy. 

The defendant, on his part, endeavored to rebut this theory 
of the case, and establish the contrary thereof. 

The question being one of mere fact, it is not deemed 
necessary to detail the voluminous testimony adduced on each 
side. 

The jury found for the plaintiff the premises in dispute, 
and $45 00 mesne profits, with cost of suit. 

The defendant then moved for a new trial, chiefly on the 
ground that the verdict was contrary to law, contrary to evi- 
dence, and greatly contrary to the weight of the evidence in 
the case. 

The Court overruled the motion, and refused the new trial, 
and that decision is the error complained of. 


STANFORD, for plaintiff in error. 


AKERMAN, contra. 
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By the Court—LumPkx1n, J., delivering the opinion. 


It is time that this litigation should be ended. Whatever 
conflict may exist in the testimony as to the precise period 
when the island, which has given rise to this controversy, 
was found, it must in all fairness be admitted, that up to the 
year 1840 the main stream of the Soquee river ran in what is 
called the old channel under the bluff, on the south-east side 
of the land in dispute. Indeed, the presumption from the 
proof is, that the new cut was not made until the May freshet 
of that year—the water flowing in the other channel only at 
high water. This being so, and Vaughan conveying to Mon- 
gin all the land west of the river, he conveyed the land in 
dispute. 

Mongin in conveying to Wade, Wade to Wiley, and the 
administrators of Wiley to Nichols, without noticing the 
changes gradually and imperceptibly effected in the several 
channels—no doubt from the evidence intended in the succes- 
sive deeds, which were made to the premises, to convey all 
the land which Vaughan had sold to Mongin. It is not to 
be supposed that Mongin retained the title to the two anda 
half acres contained in the island. 

Vaughan subsequently sells to Col. Stanford all the rest of 
the land not already disposed of to Mongin, which the jury 
were warranted, from the testimony, in finding, did not include 
the island. 

It is said, that if Col. Stanford does not own the land, 
neither does Nichols ; that the title is still in Mongin. 

We have already remarked that there is abundant evidence 
to support the conclusion that the all, the land, passed by 
each successive deed. 

Were it unintentionally omitted it would constitute a strong 
case for a Court of Equity to interpose and grant relief. At 
any rate, it shows that the equity of the case, as well as the 
law, are against the defendant. 

Col. Stanford has not made out such a possessory title as 
will enable him to hold the land. The outside fence round 
his entire tract proves nothing as to this particular piece of 
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ground, and there is no testimony as to any particular occu- 
pancy of the island for the statutory period. 

Without therefore disturbing the numerous minor ques- 
tions presented in this record, we hold that there are facts 
enough in this case fully to justify the verdict. 

Let the judgment be affirmed. 





Kennepvy & Cooksey, plaintiffs in error, vs. PINCKNEY G. 
HEAD, trastee, etc., defendant in error. 


1. H. married a minor, who, at the time, owned three negroes; before 
he had reduced the negroes to possession, he consented to a settlement 
of the same upon his ‘‘ wife during her natural life, with remainder to 
her children in fee, and in default of issue, then to her relations in 
equal degree,”’ and executed a writing to that effect: Held, that such 
a settlement was good and valid, and that the property thus settled 
upon the wife was not subject to the wife’s debts. Held also, that 
such a settlement is valid without being recorded, as is required in 
cases of ‘‘ marriage agreements and settlements.”’ 


Levy and claim, in Gwinnett Superior Court. Tried 
before Judge NatHan L. Hutcutns, at the March Term, 
1861. 


In the month of August, 1854, Mary F. Roberts, then a 
minor, intermarried with one Pinckney G. Head. The mar- 
riage occurred without the consent, and against the wishes, of 
the mother or guardian of the minor. At the time of the 
marriage the minor owned three negroes, which were in pos- 
session and under the control of Isaac M. Young, her guar- 
dian, who then had them hired out. 

On the 26th of December, 1854, and before the husband 
had reduced the negroes into possession, or exercised any 
control over them, he executed and delivered an instrument 
in writing, of which the following is a copy: 
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“ GEORGIA—GwInnettr County. 


“This is to acknowledge that I have received from Isaac 
M. Young, late guardian of my wife, late Mary F’. Roberts, 
and her trustee, a negro man, Charles, a negro woman, Lucy, 
and her child, Florida, which negroes I receive and hold ag 
trustee for my said wife during her natural life, with remain- 
der to her children in fee, and in default of issue, then to her 
relations in equal degree. 

“ As witness my hand and seal, this 26th December, 1854, 

“PINCKNEY G. HEAD. [Seal] 


“Test, N. L. Hurcurns, Notary Public.” 


This paper was recorded in the office of the Clerk of the 
Superior Court of Gwinnett county on the 15th of March, 
1856. 

On the 13th of January, 1856, the firm of Brooks, Head 
& Ray, of whick Pinkney G. Head was a member, executed 
a promissory note to Kennedy & Cooksey for $2,767 63, 
upon which note suit was afterward brought and judgment 
rendered on the 13th of September, 1856. 

From this judgment a writ of fiert facias issued, which 
was levied upon the negroes aforesaid as the property of 
Pinckney G. Head, one of the defendants, and the said 
Pinckney G. Head, as trustee for, his wife, Mary F. Head, 
and her children, interposed a claim to said negroes. 

On the trial of the claim, the plaintiffs introduced the 
fi. fa. with the levy thereon, and proved that the negroes 
were in the possession of Head at the date of the levy, and 
rested their case. 

The claimant then offered in evidence the instrument in 
writing hereinbefore set forth, which was objected to on the 
ground, that said paper was not sufficient to constitute a 
marriage agreement or settlement, for want of proper and 
necessary parties; that if otherwise sufficient, it was not 
recorded within the time prescribed by law, and was there- 
fore void as to creditors becoming such before such record 
was made, and that.the marital rights of the defendant, 
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Head, having attached to said property before that time, 
were not thereby divested as to such creditors. 

These objections were overruled, and the paper admitted 
in evidence, to which plaintiffs excepted. 

After other proofs were submitted, showing the history of 
the transaction as hereinbefore given, the presiding Judge 
charged the jury, “that the wife was entitled to have a 
reasonable support out of her own property set apart for her, 
and could enforce this right by resorting to a Court of Equi- 
ty, which would decree it to her; that if the husband waived 
his marital rights, and consented that the property should 
vest in a trustee, and remain her separate estate, before he 
had reduced it to possession, it was as good and binding 
as a decree in equity would be, and that Head could receive 
and hold the property as trustee for his wife.” To this charge 
plaintiffs excepted, 

The jury found the property not subject to the execution, 
and the plaintiffs seek a reversal of that judgment, because 
of alleged error in admitting the paper in evidence, and in 
charging the jury as before stated. 


Snmons & Winn, CLARK & LAMAR, for plaintiffs in error. 
WiiuiAM H. HU tt. contra. 
By the Court.—LumMPx1n, J., delivering the opinion. 


Mary F. Roberts, a minor, intermarried with Pinckney 
G. Head in August, 1854, against the wishes of her mother 
and guardian. She owned three negroes, Charles, Lucy and 
child, Florida, which were then hired out by the guardian; 
Isaac M. Young, during the year 1854, At the end of that 
year, and before the negroes came into possession of Head, 
the husband, he by a suitable and sufficient instrument in 
writing settled said negroes upon his wife during his nuptial 
life, and upon her children, should she have any, remainder 
in fee, and in default of offspring, to the relatives of his said 
wife. Head contracted a debt in 1856, which was sued to 
judgment, and levied upon these negroes, and the question is, 
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are they liable for Head’s debts, or are they protected by the 
settlement ? 

The wife was entitled to a reasonable support and main- 
tenance out of this property, and especially as she was a 
minor, and married without the consent and against the wishes 
of her guardian. A Court of Equity would have decreed it 
to her. The husband might voluntarily do what he would 
have been compelled to do by a Court of Equity. Before 
he came into possession of the property and before his mari- 
tal rights attached, he made the settlement. Being two years 
before the debt was contracted, had he been in possession of 
the property, it would have made no difference. Equity 
Rep., 86. 

And this trust being the act of the husband himself, and 
he being the trustee, it must be a separate estate, or the 
words are nugatory. Steel vs. Steel, Iredell Eq., 1 Leading 
Cases in Equity, 413; Hill on Trustees, 421 ; 3 Adkins, 399, 

But it is said the paper made by Head was not recorded 
withing three months from the execution thereof, in the 
county of the husband’s residence, and therefore can not 
have any force or effect against a bona fide creditor without 
notice. (Cobb, 180.) 

By reference to the Act of 1847, it will readily be seen 
that it does not apply to this case. That statute applies “to 
marriage agreements or settlements.” This is neither; but 
a voluntary settlement of the wife’s equity. Suppose this 
settlement had been made under a decree of the Court of 
Equity. It will not be pretended that that decree would 
have to be recorded in the county of the husband’s residence. 

Neither is this paper, which is a substitute for it. Suppose 
the father, or any friend of the married woman, were to 
make a post-nuptial settlement upon the wife, the terms of 
the law clearly does not apply to such a case. And if the 
Legislature wishes the act to be more comprehensive in its 
provisions, let them say so. As it now stands, it only applies 
to “marriage agreements or settlements,” and this is neither 
the one nor the other. 

Let the judgment be affirmed. 
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Tuomas J. WATERS, plaintiff in error, vs. GEORGE W. CLE- 
LAND, defendant in error. 


Mc, having to raise money to complete his education, made a bill of sale 
to his uncle, W., of a negro boy, who advanced him $500 00 on 
account of the same, and agreed, upon its re-payment, to re-convey 
the negro to him, Mc.; and that in the mean time the services of the 
negro should stand in place of the interest: Held, this was a condi- 
tional sale, and that under the particular circumstances of this case, 
five years was not an unreasonable time within which to call for a re- 


conveyance. 


In equity, in Gwinnett Superior Court. Decision by Judge 
Iverson L. Harris, on the 29th of April, 1861. 


This was a bill in equity, filed by George W. Cleland 
against Thomas J. Waters, containing substantially the follow- 
ing allegations, to-wit : 

On the 5th day of April, 1852, complainant, then a young 
man of very small means, was engaged in the study of med- 
icine. His all of property at that time was a favorite negro 
boy by the name of Sawney, about sixteen years old, and 
worth $800 00. Finding that he could not prosecute his 
professional studies further without a sale or mortgage of the 
boy, which was the gift of his grandfather, and to whom he 
had become much attached, on account of his having been 
thus given, as well as having been partly raised with him, 
Cleland went to his uncle, Thomas J. Waters, and explained 
to him his circumstances and condition. It was then agreed 
that Waters should advance to Cleland $250 00, and his 
note for $250 00 more, payable some time in 1853, which 
latter sum was not to be called for unless needed by Cleland 
in perfecting his medical education, and Cleland was to de- 
liver the boy Sawney, with a bill of sale, to Waters, and 
Waters was to have the services of the boy without hire, and 
Cleland was to have the use of the money without interest. 
It was also distinctly understood, that when Cleland should 
perfect his education, and be able to do so, he should repay 
the $500 00 to Waters, and receive back the boy and bill of 
sale. This agreement was carried out by Waters, who gave 


Way sea 











634 SUPREME COURT OF GEORGIA. 


Waters ee. Cleland. 

















his note and paid the money, and by Cleland, who delivered 
the boy and executed the bill of sale. He was induced to 
give an absolute bill of sale instead of a mortgage, because 
from his inexperience he did not know the difference between 
them as to legal effect, and because his uncle, in whom he 
had great confidence, assured him that it made no difference 
as between them, and because he did not suspect that his 
own uncle was trying to, or would take advantage of him, 
Cleland went on and completed his professional education, 
and entered upon the practice of medicine and being able to 
do so, raised the sum of $500 00, and on the 12th of Decem- 
ber, 1856, tendered the same to Waters, and demanded the 
negro boy and bill of sale, which Waters refused to deliver, 
saying that he had become attached to the boy, and he did 
not want to part with him. 

The bill prays that the bill of sale be delivered up and 
cancelled, and that Waters specifically perform the contract. 

Waters, in his answer, admits the allegations in the bill, 
except as to the contract, which he insists was an absolute 
purchase by him of the boy. 

The testimony of Archibald Howell, who married Cle- 
land’s sister and Waters’ neice, and of Mrs. Cleland, who is 
the sister of Waters and mother of Cleland, and of a man 
by the name of Matthews, proves the admissions of Waters, 
repeatedly made at different times, that the contract was as 
stated in the bill. Matthews testifies that he was specially 
called on by Waters, on the day after the trade, to bear witness 
to the terms of the contract, and that he was present when 
Cleland tendered the money which Waters refused, and that 
Cleland called his attention to the fact that Matthews was 
called on to witness the contract. Waters at first denied the 
contract, then said he did not recollect the conversation with 
Matthews, and then said that he had become attached to the 
boy, and did not want to part with him. Mrs. Cleland and 
Howell both testify, that Waters told them that he had been 
offered $1,000 00 for the boy, but could not sell him, because 
Cleland had the right to redeem him for $500 00. 

The parties agreed in writing, that the whole case, both as 
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to law and fact, should be submitted to Judge Harris, of the 
Ocmulgee Circuit, and be decided by him, with the right 
reserved to either party to except to his decision. 

Judye Harris decided the case in favor of the complain- 
ant, Cleland. and Waters alleges the decision as error. 


W. H. Hutt, for plaintiff in error. 


GroraceE N. Lester, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


It was insisted, upon the part of the plaintiff in error, 
Waters, that the complainant was not entitled to relief on 
the ground of fraud in the transaction ; for, says his counsel, 
there was none. I am not, speaking for myself alone, so 
well satisfied but that the position is a sound one, and can 
be maintained by the adjudications of this Court in Miller 
vs. Cotton, 5 Ga., 341, and Robertson vs. Harwell, 4 Ga., 
589, and the authorities there cited. On the other hand, 
it is difficult to see why the complainant is not entitled to 
relief on that ground upon the authority of Cameron vs. 
Ward, 8 Ga., 245; Jackson vs. Gray, 9 Ga., 77; and Greer 
vs. Caldwell, 14 Ga., 207. The latter case is very analagous, 
and almost immediately parallel ; but waiving that question 
and the examination of those cases, we put the decision on 
the other ground of counsel for plaintiff in error, that this 
was a conditional sale, and not a mortgage or security given 
for the loan of money. All the evidence of the complain- 
ant, and none was offered by the defendant, shows that the 
complainant sold the negré to Waters, the defendant, for 
$500 00—a sum much less than he was worth—and all of 
it equally shows that Waters agreed that complainant might 
at any time afterward refund the money so paid and take 
back the negro, and that in the meantime the services or use 
of the negro should stand against the interest on the money. 
The facts thus stated come directly within the rules in respect 
to conditional sales, laid down by this Court in Galt vs. 
Jackson, 9 Ga., 156, that is, the relation of debtor and 
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advanced 


the privilege of refunding, ete. 
April, 1852, and complainant never offered. to refund the 
money and take back the negro until the early part of the 
year 1857. Counsel for Waters insists that this lapse of 
time amounts to an abandonment of the right. Ordinarily 
this would be true, for the general rule is, that where no time 
is fixed for the exercise of this right in conditional sales, it 
must be performed within a reasonable time. 
reasonable time must. necessarily depend upon the circum- 
stances and nature of the transaction. 
this case are peculiar, and form an exception to cases general- 
The complainant was a young man, and the money he 
raised on the negro from his uncle, Waters, was intended to 
aid him in the completion of his education. 
all the property he had, and it was known by the defendant 


ly. 


to be so. 
and then 


before he could redeem the negro. 
sarily, hav 
and defendant when the arrangement was entered into. 


else was it 
he could 


money to refund the amount received for the negro in one or 


two years 


the circumstances, we think the time that elapsed between the 


contract a 


and that the complainant’s right to redeem was not aban- 
doned or barred by the lapse of time. 


Let the 


id not exist; there was no debt, the money was not 
by way of loan, and the grantor, complainant, had 
The contract was made in 


What is a 


The circumstances of 


The negro was 


He had, after this transaction, to finish his studies 
to make the money by his own personal exertions 
All of this must, neces- 
e been in the contemplation of both complainant 
How 
expected that he could refund the money. That 
have completed his education and make énough 


Under 


was unreasonable, and not to be expected. 


nd offer to refund was not an unreasonable one, 


judgment be affirmed. 
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Green M. DUKE, executor, etc., plaintiff in error, vs. JOHN 
Horton, defendant in error. 


1. Under the attachment law of 1856, an attachment may be made 
returnable to the next term of the Superior or Inferior Court, at the 
option of the party suing out the same: Provided, the term of the 
Court to which the attachment is made returnable, does not commence 
within twenty days next after the issuing of the attachment. 


Attachment, in Jackson Superior Court, and decision by 
Judge Hutcuins, at February term, 1861. 


On the 14th of December, 1860, an attachment issued in 
favor of Green M. Duke, as executor of Hardy Howard, 
deceased, against John Horton, in which the sum of $1,500 00 
was claimed to be due to the plaintiff. 

The officer issuing the attachment, made it returnable to 
the February Term, 1861, of the Superior Court of said 
county of Jackson. 

When the case was called, counsel for the defendant moved 
to dismiss the attachment on the ground that it should have 
been made returnable to the Inferior Court of said county, 
which was held on the second Monday in January, 1861, 
more than twenty days subsequent to the issuing of said 
attachment. That as the Inferior Court met before the Supe- 
rior Court, and the attachment issued more than twenty days 
before the meeting of the Inferior Court, the writ was improp- 
erly returned to the Superior Court. 

The presiding Judge sustained the motion, and dismissed 
the attachment, and that decision is the error alleged. 


Pirrm an, for plaintiff in error. 
JACKSON & HutcuHrns, contra. 


By the Court.—JENKINS, J., delivering the opinion. 


In the case of Marret vs. Corbet, 441, 18 Ga. R., this 
Court held, under the attachment Jaw of 1799, “that an 
attachment may be made returnable to the next term of the 


ne ee a 
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Superior and Inferior Courts of the county, at the option of 
the party sueing out the same. 

The attachment now before the Court was sued out under 
the Act of 1856, which has superceded that of 1799, but the 
phraseology of the two acts is so similar, in that respect, that 
a rule prescribed under one may well be held applicable to 
the other. If there be any difference between the statutes, 
touching the Court, to which an attachment may be made 
returnable, the language of the Act of 1856 seems more dis- 
tinctly than that of 1799 to give to the plaintiff a choice of 
his forum. The language of the Act of 1799 is, that it 
shall be returnable “to the Court neat after the expiration of 
thirty days;” that of the Act of 1856 is, that it shall be 
made returnable “to the neat Superior or Inferior Court, 
provided the term of said Court does not commence within 
twenty days next after the sueing out said attachment.” 

In any view of the case, we see no reason why the choice 
of jurisdiction, allowed in other cases, should be denied toa 
plaintiff in attachment. We think, therefore, that the Court 
below erred in dismissing the attachment. 

Let the judgment be reversed. 





